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Memorandum regarding the Fiyst Statutes of Section 64 and 68,

The All Kerala Private College Teacheys’ Assacnatmn

The Hon Minister for Education,
government of Kerala,
Trivandrum.

Sir,

sub: Framing of Statutes-section 64 of
Kerala and Calicut Universities-Section 68
 of Mahatma Gandhi Umversny - Acts
Request for. _

We have the honour of submitting the
following for vyour
immediate disposal

Section 64 of Kerala Umversaty and
Calicut University Acts and Sec. 68 of
Mahatma Gandhi University Act, prohibiting
the inter-University transfers of private

college teachers are now in force, Corpor-

ate managements moved petitions in the

High court with a prayer to invalidate the

above sections and the High Court have

declared the section valid dismissing the

petitions
with.

The Court Order is appended

The immediate necessity of delivering

First Statutes to Section 64 of Ker ala

Unwersny and Calicut University Acts and
Section 68- of Mahatma Gandhi Univer-
Versity Act'emerges as a result. Previously
the court-has directed corporate manage-
Ments to complete the implementation of
these sections within a petiod -of two
::::‘hs If First Statutes of the above

'Ons are not- delivered by the govern-
::Ias’l‘t immediately, the managements may

Nterpret the rjrovssmqs of the sections,

ich will amount to a total ‘abuse of it.

mae Management is bent on creating
’;'mum hardships to teachers at the

°Xt . of lmplementl rig these sections.
e 'GQUest you to act upon the propo-

-

' consideration and_

~Educational
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sals to First Statutes on the above sections

.submitted herewith and notify the .First

Statutes immadiately so as to protect the
interest of teachers.

Proposals to the first statutes of the
Sec. 64 of the Kerala University fct,” Calicut
Uuniversicy- Act and Section 68 of the
Mahatma Gandhi University Act:

1. Shor¢ Title: These may be called the
Kerala University/Calicut University/
Mahatma Gandhi University (Inter-Univer-
sity transfer of teachers in colleges under
Agencies having colleges
affiliated to more than one University in
the s‘t{-}te) First Statutes 1988,

2. Commencement: These statutes shall
come into force at once.

3. ﬂepphcatmn: These statutes shall apply
to »ll teachers under Educational Agencies
having colleges under the jurisdiction of
the Kerala University, Calicut University
and Mahatma Gandhi University.

4. (a) Seniority List: An Educational

"Agency having Colleges under the
jurisdiction of Kerala University. Calicut
University and Mahatma Gandhi Uni-

versity shall prepare a common Seni-

ority list - Departmentwise - of all

teachers in accordance with the proce-

dure laid down in these statutes.
Teschers who are liable to be trans-

ferred from Arts and Science Colleges_
to Training Colleges and Vice Vers_al
shall be included in the Department
wise Common Seniority list of Arts.
and Science Colleges.



(b) The common Seniority list prc pared
as per Statute 4 (a)above shall be
communicated to the teachers by
circulating among them withina pe riod

of one month from the date of com+

mencement of these statutes.

5. Provided that if an Educational
Agency has already prepared and
circulated among the teachers a Seniority
list after the 21st day of November, 1887
but before the commencement of these
statutes, it shall deemed to be the seniority
list as per Section 64 of the Kerala Univer-
sity Act,Calicut University Act and Section
68 of the Mahatma Gandhi University Act
and the statutes 4(a) above

6. Any teacher aggrieved by the rank
allotted to him/her in the seniority list
envisaged in Sub Section (1) of Section
64 of the Kerala University Act and Calicut
University Act and Sec. 68 of the Mahatma
Gandhi University Act may file a complaint
to the Manager within two weeks from the
date of pablication of seniority list.

7. The Educational Agency shall publish
the final seniority lict as provided in Sub.
Sec (1) of Sec 64 ot K. U. Act, C. U. Act
and Sub (1) of Sectivn 68 of Mahatma
Gandhi University Act after dispesing of
the complaints on merit as per rules within
two weeks from the last date stipulated for

the receipt of complaints as per statute (8).

above.

8. The Educationil Agency shall furnish
the State Government a copy of the final
seniority list as provided in Statutues 6
above within ten days of the publication
of the final list.

9. Any teacher aggrieved by any entry
in the seniority list as per Sub Sec (2)
~ of Section 64 of Kerala University Act,
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Calicut University Act and Sub (2) of
Section 68 of the Mahatma Gandhi Uni.-
vereity Act and stslute 6 above may
appeal to the Government within a period
cf sixty days and the decision of the
Government there on shall be final.

10. A teacher working in any of the
colleges under an Educational Agency
having colleges under the jurisdiction of
the Kerala University, Calicut University
and or Mahatma Gandhi University shali
have the right to exercise an option as
to the University under the jurisdicticn
of which hef/she opts to remeain within
one month from the date of publicaticn
of the final seniority list prepared as per
statute 6 above. The option once exerc-
ised shall be final. The Educational Agency
shall obtain the option from the teachers
in the prescribed form within the per.od
of one month from the date of publica-
tion of the seniority list.

11. Allotment: The Educational Agency
shall allot each teacher to the University
under the jurisdiction of which he/she
opts to remain within one month from
the last date fixed for the receipt of option.
The allotment shall be in accordance with
the option. Where the number of teachers
who have opted to remain in a Univer-
sily exceeds the number of postsin ths
colleges sffiliated to th2t University, the
allotment shall be made on the basis of

seniority. When a teacher cannot be
allotted to the University under the

jurisdiction of which he/she opts to remain
for want of sufficient posts he/she shall

b_e temporarily accommodated in a Univer-
sity where there exits a post and shall

be allotted to the University under the
jurisdiction of which he/she optsto remain
as and when a post falls vacant or a
new post is created in any of the colleges

under the Educational Agency wnthm that
University Area.



gxplanation

Whnere 8 Grade I or Grac{e | Cadre pro-
fessor exercises his. c:ptaron. as to g
University under the §ur|sdtctlon of which
he/she opts to remain cannot be acco-
m;;_-;odatad in the same cadre on the basig
of the seniority, he may be raverted to the
next lower cadre and shall be allotted
to the University under the jurisdiction
of which he/she opts to remain. The teach-
ers so reverted shall be promoted to the
cadre posts, under the university of his
choice and when a post falls vacantor a
new post is created.

2. Order of Allotment:

The Educational Agency shall provide
the State Gavernment and all universities
coneerned with a copy of the Order of
allotment of a teacher to the University
under the jurisdiction of which he/she
opts to remain.

I3. Right of Appeal to Government:

Any teacher aggrieved by the allotment
under Sub. Sec. (2) of Section 64 of the
Kerala University Act; Calicut University
Act or Sub Sec. (2) of Section 68 of the
Mahatma
appeal to the Government within a period
of sixty days from the date of the order
of the allotment and the decision of the
Government thereon shall be final.

14. Every Educational Agency shall pre-
Pare and maintain a seniority list of the

teachers in aj| colleges under it within a

University area as per statute 34 of the
Fiist Statuie on conditions of service of
teachers and the members of non teaching
statf 1979, , '
15. While. preparing the seniority list as
Per statute 13 above, the teachers who
Ve exercised their option to remain
Under the jurisdiction of a University,

Gandhi University Act may

SATEAL, OF w snssics tine
remain under the jurisdiction of the Uni-

but could not be given allotment for want

of vacancy in that University shall also
be included in that list,

16. Principles for fixing seniority of teach-
€rs as envisaged in Statute 4 (a)

(a) For the purpose of fixing the
senionty of teachers the rank obtained

by the teacher in the selection list
shall ‘be adhered to

(b) Where appointments are mazade
on the basis of select list, irrespe-
ctive of date of appointment the
seniority of teachers shall be deter-
mined on .the rank allotted to each
teacher in the merit list and commu-
nity list alternately.
(c) In the absence of selection list,
the date of first entry in the service
shall be the ‘basis for fixing the
seniority. The principle shall be first
come |ast go.
(d) For the preparation of seniority
list as® envisaged in statute 4 (a), the
over all seniarity departmentwise-and -
not the cadre seniority shall be the
' basis.
Appendix
Option Form

Lo iieeon, Professor .o avanee .,
Lecturer{Junior Lecturer in the depart-

do here by opt to

versity of Kerala/Calicut University/Maha-
tma Gandhi University as per Sec. 64 of
the Kerala University. Act, Calicut Univer-
sity Act and Sec. 68 of the Mahatma
Gandhi University Act. )

Signature :

Name:
Place: Designation:
Date

. P. Narendran
Gen: Secretary
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Memorandum regarding Amendments to University Acts,

The All Kerala Private College Teachers’ Association

The Hon. Minister for Education,
Government of Kerala,
Trivandrum.

Sir,

Sub: Amendments to

Universities
Acts - Regarding. '

We have the honour of submitting the
following for your consideration and imme-
diate disposal. '

I. Amendment of Sub Section (2) (a) of
62 of Mahatma Gandhi University Act:

The objective of Section 62(2) (a)
of Mahatma Gandhi University Act is to
give protection to teachers working in
temporary vacancies. A section of teachers

who were working in temporary vacancies -

and who have a claim over the permanent
post that.arose while they were in service
will not get protaction under this section
unless retrospective eftect is given to sub
section (2) (a) of Section 62.

In the Sub Section (2) (b) of the sama

section which aims at the protection of -

teachers who were relieved due to the
-cassation of period for which they were
_ appointed retrospective effect is given from
the 14th day of March 1974. Such a
retrospective effect to section 62(2) (a)
and the explanation given are quite
relevant and inevitable. Hence we request
that imma=diate steps may be taken to
amend the sub ssction suitably.

In this respect we may be permitted to
bring your attention to the fact that there
are cases of teachers who were appointed
against temporary vacancies but denied of

12
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the benefit of being appointed against
permanent vacancies that arose during
the continuance in service of the teacher
in the temporary vacancy To extend’
the benefit of the protection envisaged
ahove, we feel a clarification in the form
of an explanation is inavitable. . Hence a
draft proposal of amendment of Sub
Section (2) (a) of Section 62 and an explan-
ation are given below for your perusal.

Amendments proposed to Sub Section (2) ({a)
of Section 62 of Mahatma Gandhi University

 Act:

The following amendment may be made

.to. Sub Section (2) (a) of Section 62 of

Mahatma Gandhi University Act. Insert the
words “on or after-the 14th dav of March
1974 after the word vacancy and before
the .words “and continuing as such’.

Insert the words ‘“or ‘any temporary
vacancy of longer duration” after the
words”” in any permanent vacancy” and

‘before the words "'that may arise.”

Add the fellowing as explanation to the
above Sub Section: A teacher appainted
in a temporary. vacancy and was continu-

ing as such shall also come ‘under the
purview of this section.

The Section amended will read as
follows: - '

62 (2) (a): A person appointed as teacher

in a Private College in a temporary vacancy

on or ‘after the [4th day of March 1974 and



continuing 8% such shall b2 appointed as
teacher in any permanent vacancy or any
temporary vacancy of longer duration that
may atise after such appointment in the
temporary vacancy in the private college or
a5 the case may be in any of the private
colleges .under the managements of the
edncational @gency within the university

area.
Explanation: A teacher appointed in a

temporar
such shall also come under the purview

of this section.

2. Amendment of Sub Section (6) of Sec.57
_ of Kerala University Act 1974 and Calicut
University Act 1975

Sub Section (6) of Section 57 of the
Kerala University Act 1874 and Calicut
University Act 1975 is substituted with

Sub Sections (6) (a) and (b) which are
identical to sub sections (2) (a) and (b)
Sec. 62 of Mahatma Gandhi University Act. -

“Amendments Proposed to Section 57 (6) of
Kerala University Act 1974 and Calicut Uni-

versity fct 1975

For Sub Section (6) of Section 57 the
following sub ssction shall be substituted
namely:- -

57 (6" (a): A person appointed as teacher
in a private college in a temporary vacan-
¢y on or after the 14th day of March 1974
and continuing as such shall be-appointed
as teacher 'in any permanent vacancy
of longer -duration -that may arise after

stch appointment in the temporary vacancy

in the private college or as the _case

may be in any of the private colleges
under the management of the educational

dgency within the University areé.
E“Phnatioh: -A “teacher appointed in 3
‘temporary vacancy and was continuing as

y vacancy-and was continuing as

ice conitdions of Priva

L}

such shall also co
: me under t i
of this section. he purview

57 (6) (b): A teacher relieved from a priv-
ate college on or after 14th day of March
1974 due to the abolition of a course
of study in that private college or due

to the cessation of the period for which

he was a;?pointed or for any other reason
except.. disciplinary action against him

~shall be given preference in the matter

of future appointments in the private
college or, as the case may be, in any of
the private colleges under the manage-
ment of the educational agency within
the University area. |

3.  Amendment of Sub Section (1) of Section

" 60 of Kerala University Act 1974 and
Calicut University Rct 1975 and Sub. Sec
(1) of Sec. 62 of Mzhatma Gandhi Univre.
sity Act:

Teachers working under corporate
managements are subjected to victimisat-
ion transfers frequently. With a view to
put anend to such unprincipled and unbri-
dled transfers the Government directed the
Registrars of the Universities to frame

nerms for transfer within each university

byletterNo.42147/C3/84/H.Edn.dt 16.5.87.
It may be noted that ‘processing of sub-
ordinate iegislation as contemplated in the
letter referred above has to surpass object-
osed atthe senate and syndicate
meetings. Since no provision is laid down
in the Acts and Statutes of Universities
regafding wransfer of private college teach-
ors the legal validity of transfer notms,
can- be challenged by the management.
To 'avoid such’ difficulties we propose an
amendment of gection 60 (1) of K.U. and
C.U. Acts and Section 62 (1) of Mahatma

Gandhi Uriiversity Act relating to the serv=:
te College Teachers. -
mpowered to co
istent  with the

ions p

The! Government is e
itute rules not incons



University Acts and transfer rules made
upon such an amendment "“‘would make
them legally sound. The objective behind
the letter of the Government, referred
above will be beost realised bv this Act

"Amendment.

Amendment proposed to Sub.Section (1) of

Section 60 of Kerala University Act 1974 and
Calicut University Act 1975 and Sub. Section
(1) of Section 62 of Mahatma. Gandhi Uni-
versity Act,

Insert the word “'transfers’” after the
words “'conditions relating to’" and before
the word "pay"”.

ol

Add the word “and or rules” at the eng
of the Sub. Section.

The Sub Section amended will read as folloy 5

(1) Notwithstanding anything containgq
in any law or in any contract or othg
document, the conditions of service of
teachers of private colleges, whether

appointed before or after the commen.
cement of this Act, including conditiong

relating to trapsfers,pay, pension, provident
fund, gratuity, insurance and age of retj-
ement, shali be such as may be prescribeg

" by -the Statutes and or rules.

Prof. P. Narendran
General Secretary
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section 64 of K. U. and c.u. Acts and Section 68 of

M.G.U. Act Constitutional

~High Court

[We give below the full text of the judgement  deliverod hy
? on .

e Kalliath. J. upholding the Validity of Section 64 of KU &
. o RKU, & C U,

hes
gzg,-o,, 68 of M G.U. Act ]

IN THE HIGHT COURT OF KERALA AT ERNAKULAM

Justice
Acts and

present. 5
The Honourable Mr. Justice Varghese Kalljat
ashadha 1919 0.P.9043/87-8 iath, Wednesday the 13th July, 1988/22nd

(This is @ common Judgement pertainint to O P, N0s.9909, 10165,10213/87 & 59/88 Etc)
; ) r [ Cl:

Petitioners : | | Addl. R6. Impleaded :
K.V. Madhusoodanan, Professor of Che '
' . Adal. i

mistry, N.S.S. College, Shertallai. ‘ o B gr.SPS. Scuk::mara ::anlcker,

| .S.S. College, Nenmara.

L _ This Original Petition having been finally

enren et ree R ee Sr St n e has s bas de tes e tue ae heard on 4-7-88 the Court on 13-7-88
Respondents : : ~ delivered the following:-

State of Kerala represented by its Chief Order on CMP.28004/87 in OP.9043/87-B
Secretary to Government, Trivandrum. Dismissed
Sd/-Varghese Kalliath, Judge.

13-7-1988.

Varghese Kalliath, J.
0O.P. Nos. 9043, 9909, 10165, 10213, of
1987 & 591 of 1988

JUDGEMENT

worded.For reference, | shall quote section

Petitioners except in 0. P. No. 591 of
68 of the Mahatma Gandhi University Act.

:!?QBBK:VBI teach'ers in Colleges affiliated to
ni.',erraf N Ca“C'U.t and Mahatma Gandhi
. dusc':]‘gs- Petitioner in O. P. 591/88 is

Tt A It]?nnal A_\qency-Sree Narayana
Questio these petitions concern a common
sectinn: of the constitutional validity of
Versitieg 64 of the Kerala and Calicut Uni-
tma G5 Acts and section 68 of the Maha-

tiopg ¢ hdhi University Act. The said sec-

>N these Acts are almost identically

“68. Ttanster of tachers to other Uni-
versities - (1) where an educational
agency has colleges under the jurisdi-
ction of the Gandhiji University, and
also under the jursdiction of the Kerala
University or the Calicut University, the
educalional agency shall within three
months of the commencement of this

16



Act or within such further period, not .

exceeding three months, as may be
granted by the Government for
sufficiont reason, prepare a seniority
list of the teachers of all such collegos

(2) after the proparation of tha list
under sub-section (1), the educational
agency shall give a right of option to
the teachers as to the University under
the jurisdiction of which he opts to re-
main and the teachers shall be allotted
to each University area in accordance
with such option:

Provided that where the number of
‘teachers who have opted to work un-
der the jurisdiction of the Gandhiji
University or the Kerala University or
the Calicut University is more than
the number required, allotment shall
be made on the basis of seniority.

(3) Any teacher aggrieved by any
entry in the list prepared under sub-
section (1) or by the allotment under
sub-sectian (2) may appeal to the
Government within sixty days from

the date of communicatich of the list

or order of allotment to him, and the
decision of the Government thereqn

shall be final.

' (4) Where a teacher is allotted to a

University area under this section he
shall not be transferred to a college
affiliated to any other University,

{5)  Nothing contained in this section

shell -apply in respect of prlnmpals of
pnvate colleges,”

) 2 Petitioners challenge the constitut-
tonal validity of the sections mainly on the

ground that the sections infringe the fund-

amental right guaranteed ‘under Article
14 ‘of the Constitution, The counsel for
. the petitioners in O.P.Nbo, 9043/87 also

16

submitted that the impugned provision in
tho Act cannot bo givon effoct to and
thot it is unconstitutional since in the
Calicut Univorsity Act and in the Keralg
University Act undor sub-soction (2) of
soction 1, It is provided that saction G4
shall comeo into foreo on such date as the
Govornmont may, by notification in the
Gazette, appoint Discrimination on the
basis that Private Collego Toachers under
the diffoient Universities in tho State are
governed by different laws into far as sect-
ion 64 of the Kerala and Culicut Univer-
sities Acts were not brought into operation
is not available to the petitioners since a
notification dated 20-11-1987 has been

‘issued bringing inta force section 64 of

the Kerala University Act 1974 and Calicut
University Act, 1975. Counsel further sub-
mitted that even though notifications have
been issued bringing into force section
64 of the Kerala and Calicut Universities
Acts, the veiy provision giving power and
jurisdiction to the Government to control
the operation of a particularprovision

from a particular date makes the section
itself bad and unconstitutional.

3 In fact, in this case, | have to exa-
mine only the two questions which | have
just now stated above. | shall examine
first the question whether the impugned
section,s viz. Sections 64 of the Kerala
and Calicut Universities Act and sec. 68
of the Mahatma Gandhi University Act

are discriminatory in character and thus
violates article 14 of the Constitution.

Counsel for the petitioners made their
submissions based on Article 14 with

regard to the question ot hostile discrimi-
nation and also on tho new dimension of
the article, viz arbitrariness The Goverment

has filed a counter affidavitin O. P. No.
9043 of 1987, The Government Pleader
submitted that this counter affidavit may
be treated as the counter affldawt in the
other cases also.



4 The stand taken by the Government
s that sections 64 of the Kerala and
Calicut Uuiversites Acts arjd sec. 68 of the
mahatma Gandhi University Act are ena-
cted with the avowed purpose of safo-
guarding the interests of all the teachers in
the Private Colieges and also to protect
them from the hardship of frequent trans-
fers to distant places.

5 The purpose of the sections is clear
from the provision itself. It is provided
by the sections that when an educational
agency has colleges under the jurisdiction

of the Calicut University and also unJér _

the jurisdiction of the Kerala University
and Mahatma Gandhi University, that
agency shall, within three months of the
commencement of the Act or.within such
further period not exceeding three months
as may bse granted by the Government for
sufficient reason, prepare a seniority list of
the teachers of the colleges. Sub-section
(2) of section 64 of Kerala and Calicut
Universities Acts, and section 68 of the
Mahatma Gandhi University Act provides

that after the preparation.of the common

seniority list, the educational agency shall

give a right of option to the teachers as
to the University under the jurisdiction of

. which he/she opts to remain. It further

Provides that after the option, the teachers.

shall be allotted to each University area
i'n accordance with their option. Further
itis porvided that where the number of
teachers who have opted to work under
the jurisdiction. of a- particular university
'S more than the number required, the
allo'tment shall be made on the basis of
Séniority. There”is also a provision for
an appeal to‘the Government, to a teacher
43grieved on account of the implemen-
mtIf:m of sections 64 of.the Kerala and
Calicut Universities Act and section 68 of
| the Mghatma Gandihi University Act.

6 Counsel for the petitioners submitted
beforo me that there is plain discrimina-
tion in the sactions since these sections
are applicablo only to teachers in Private
Colleges. These sections have no appli-
cation to teachers of the Government
Colleges. The question is whether there
is a hostile discrimination when the sect-
ions are made applicable to teachers
employed in Private Colleges only, This
necessarily postulales two questions. (1)
Whether the provision can be considered
ashostile to teachers employed in Private
Colleges. Government’s case is that the
provision is a benign one for the purpose
of safe-guarding the interests of the teach-
ers working in the Private Colleges and

also to protect them from unnecessary
and inconvenient transfers,

(2) Whether the classification of

~ teachers employed in private colleges for

the operation of a particular law is an
unacceptable classification when that law
is not applicable to teachers in Govern-
ment Colleges Whether it is a permissible

‘classitication or not is the question.

7. | shall strightaway refer to the classic
decision on Article 14 of the Constitution
in A.l.R 1958 S. C. 538 (Ram Krishna

Dalmia v. Justice S. R. Tendolkar) where
S.R. Das C J. has formulated the various

aspects of Art. 14. The formulation of

the various aspects of Art. 14 by S.R.Das
C. J. has been referred to in Parsdise

Printers v. Union Territory of Chandigarh
(1988) 1 SCC 440 thus -

(a) Article 14 condemns discrimina-
tion not only by substantive law
but a law of procedure.

(b) Article 14 forbids class legislation
but does not forbid classitication.

(c) In permissible classification, math-

ematical nicety and perfect equa-
lity are not required,

b



(d) The classification may be founded
on different bases, namaly, geo-
graphical or according to objects
or occupations or the like,

(d) If alaw deals equally with mem-

bers of a well defined class, il is

not obnoxious and it is not open
to the charge of denial of equal
protection on the ground that it
has no ~ application to other
persons, and

(e) Even a single individual may form
a class by himself on account
of some special circumstances or

reason spplicable to him and not

~ applicable to others,
8 Though Article 14 forbids class

legislation, it does not forbid classification. -

The question here is, whather there is a
well-defined class, o which this law is
applicable. If thera is a wall-defined class
it is not obnoxicus and it is not open
to the charge of denial of equal protect-
ion on the groundthat it has no application
to other persons. It can never be consid-
eted that the classification of teachrs,
employed in private colleges as to form
one class different from the teachers
employed in Government Colleges, is for-
bidden by Article 14. Government emplo-
Yees are a class by itself There are
esSential difference between a vaernmént
employee and other employees, perhaps,
doing ‘the same king of work under a
diiferent‘agency,' The Supreme Court in
T. Bhaskara Rag V.A.P. Public Service
Commission (A.1.R. 1988 5.C, 830) clea-
rly approved g classification on the basis
of Government service as against other
services whether public or private. I fea

what s stated in this decisjon jg very
apposite. | quote :

. "“Proviso to 5, 12 is valid and offec.
tive and cannot be challenged on the
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ground of illegal discrimination bet.
ween the experience of candidate i,
Government seivice and in  othgy
servico whether public or private,
What is forbidden by the Constity.
tion is discrimination Between persong
who are substantially in similar cir.
- cumstances and conditions. An equa|
treatment does not arise as between
persons governed by different condi.-
tions and different sets of circumstan.
ces. It is obviously permissible to
classify persons into groups and such
groups may be differently treated .jf
there is a reasonable basis for such
diffetence or distinction.”

9. The dictum laid down in the above

. quate by the Supreme Court is squarely

applicable in this case. | hold that the
classification made in this case to apply

e law only to teachers employed in the

Private Colieges is reasonable and valid.

10, The next aspect of the point
under Article 14 is the questicn of arbitr-

‘ariness. In E. P. Royappa v. State of T IN.

(1974) 4 SCC 3 and in Manzka Gandhi
v. Union. of Indja (A.lLR. 1978 8 C..597),
the Supreme Court held that the basic
principle which informs both Articles 14

.and 16is equality and inhibition sgainst

discrimination. The Supreme Court also
said that “equality and . arbitrariness are
SWOrn - enemies, one belongs to the rule of
law in a republic while the other to the
whim and caprice of an absolute monarch.
Where an act s arbiteary, it is impticit in it
that it js unequal both according to
political logic and constitutional law and
is, therefore, violative of Article 14.
Atticles14 and 16 strike at arbitrariness in
State action and ensure fairness and
equality of treatment, " '

31, There cannot be any dispute as
regards the principle. The only question



.. whether the pro_vision impugned s
Isrbitra"-"’ in nature, Counsel appearing
_aor tho petitioners. were not in a p.osition
to point out anythlng_express or implied
in the provision to s}!nw tl.lat the mandate
under the sections is arbitrary, A lauda-
ple purpose is intended to be achieved
by the provision. To prepare a common
seniority list and directing the teachers to
opt for a particular University, can in no
. wa"‘;' in the circumstances, he treated as an
artbitraty provision. Further it is provided

in the section that any person aggtrieved.

by the operation of the section can file an
appeal before the Government for the redr-
gssal of his grievance as regards the
preparation of the common seniority list or
the question of option provided under sub-
seetion (2) of sections 64 of the Kersla
and Calicut Universites Acts and sec. 68 of
the Mahatma Gandhi University Act. Peti-
tioner in 0.P.No. 591 of 1988 submitted
before me that the implementation of the
impugned sections may create the problem
of retrenchment. [ find it difficult to accept
this submission. When a commen senior-
ity list is prepared and where option is
given to the teachers to opt a particular
University and that there are more optees
and if there are not enough posts in the
colleges of the opted University, the pro-
visions make it,clear that only the senior

teachers will get the benelit of option.

This means that the other teachers though
Opted for a partigular University may not

have the right of option; but they have to -

.be Provided in a college which the educat-
'Of‘a' agency decides. | do not think that
this hypothetical position canvassed before
M8 should persuade me to say that the pio-

Hyflon is arbitrary and thus violates Article
it of the Constitution.
©attack of .the sections made by the

i
P tltm’ners on the basis of Article 14 of the
Onstitution, ' e '

| see no merit in’

12.  The only other point that remains
to be consldered in these cases is the point
raised by the counsel for the petitioners in
0O.P.No. 9043 of 1987 that since in the
Kerala University Act, a power is granted
to the Goverment to make rules under sec-
tion 72, the impugnead section of the Kerzla
University Act is invalid on account of the
provision contained in sub-section (2) of
section 1. Sub-section (2) of section 1
provides that the Act shall come into force
es the Government may, by notifieaticn, in
the Gazettc, appoint. Itis provided that
different dates may be appointed for ditfe-
rent provisions of the Act andany reference
in any such provision to the commence-
ment of the Act, shall be construed as a
reference to the coming into force of that
provi_sioh. Counsel submits thet the power
given under sub-section (2) of section 1
woule make the enactment a conditicnal
legislation, which is not permitted by the
Constitution. [t has to be remebered that

tha petitioners have not challenged the

whole Act. Their only submission is that
the impugned section of the Kerala Uni-

-vereity -Actis invalid on acsount of the

provision contained in sub-section (2) of
section 1, = £ C

13 This kind of legislation is permi-
ssible under the Constitution, as found by

- the Supremse Court and other High Courts

of India.. The Parliament or the Legislaturs,
as the case may be, can, taking into consi-
deration the circumstances involved. appo-
int the Government to issue a natification

for the purpose of bringing into aperation

a particular enactment or a particular sect-
ion of the enactment, It cannat be
considered as a non-petmissible conditio-
nal legislation. Appointing a date for the

“statute to operate is what is called ‘piess-

the-button piocedute’. The Legislaturg

- makes and supplies the ‘gun’ and dictates
the target, but leaves to the governmet the

f
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Copy of letter No. 19331/R.4/85 F/ in
dated 29-6-1985 from the Commissioner
& Secretary (Finance), addressed to the

Director of Callegiate Education, Trivand-
rum.

Sir,

Sub:- Date of superannuation-eligibi-
lity to continue in service-
clarification-regarding.

Ref:- Your letter No Pen.ll.18861/82
dated 27-5-1983.

Please refer to your letter cited, requ-
esting a clarification on Rulling No. 2
under Rule 60 (c) Part |, Kerala Service

—

Rules. | am to inform you in this regard
that a Teacher who has applied for leaye
before his date of superannuation can
continue in service till the end of the
academic year even if the leave extende

beyond the date of his superannuztion,

Yours faithfully,
K. SUKUMARAN,
UNDER SECRETARY,
for COMMISSIONER & SECRETARY

FINANCE

Approved for Issue,
Sd/-
Section Officer.

task of pulling the trigger In most of the
statutes passed by the Legislature or the
Parliament as the case may be, itis enacted

that the statute shall come into force on
such date as the Central or the State
Government, as the case may be, appoint.
The legislative power is exercised by the

Legislature by enacting the law. [t is not
abdicating that power when it leaves to the
discretion of an external authority the time

and manner of carrying its legislation into
effect. See The Queen v. Burba (1878) 3
A. C. 889, Charles Russel v. The Queen

(1882) 7 A C. 829, Emperor v. Bejoari Lal
(A. 1. R. 1945 P.C. 48) and /nder Singh v.
The State of Rajasthan (A 1.R, 19567 S.C,
510). This legislative procedure 1s an
-accept'ed one and the counsel cannot
attack the validity of the section on this
basis. | see no meritin this point.
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14 In the result, the Original Petitions
are dismissed.

15 Counsel Shri Parameswara Pani-
cker, appearing for the Management, sub-
mitted before me that some time may bs
granted for preparing the common seniority
list. Because of the pendency of these
Original Petitions, the management was
not able to prepare the common seniority
list and to comply with the provisions of
ss. 64 of the Kerala and Calicut Universities
Acts and s. 68 of the Mahatma Gandhi
University Act. 1 feel that there is justi-
fication in the submission made by the
counsel. In the circumstances, two months
time is granted to comply with statutory
provisions under ss 64 of the Kerala and
Calicut Universities Acls and s.68 of the
Mahatma Gandhi Universily Act.

Sd/-
13th July, 1988 Varghese Kalliath, Judge -
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GOVERNMENT OF KERALA
) - Abstract

fixation of Pay of Re-Employed Military
pensionets Further - Orders issued,

FINANCE (PENSION-B) DEPARTMENT
G.0. (P) No. 14/38/Fin.

Dated Trivandrum, 20th February, 1988,
Read - (1) G. 0. (P) 357/84/Fin." dated
1 23-7-1934
(2) O.M. No. 3/1/85-Estt. (P.iI)
dated 4-4-1986 of Govern-
ment of India, Ministry of

Personnel, Public Grievances
and Yensioans.

ORDER

In the Government Order 1st cited

Goverement have enhanced the limits of -

igncrable  portion of military pension
while fixing pay of military pensioners
on re-employment. As per this Govern-

ment Crder in 'the . case of those exser-

viccmen retiring before attainng the sge
of 65, the pension as indicated below may
be ignored when fixing their pay on re-
employmeat,

(i) In'the case of service officers, the

first Rs. 250 on pension;

(i) in the case of personal helow
- commissioned officers rank; the
entire pension.

2. Government of India in their Office
Memroandum read above have revised the
above limits of ignerable “portion of mili-
tary pension while fixing pay of military
Pensioners as follows

{) in the case of service officers and

officeis holcing group A posts in

the civil side ; the first Rs. 500" of
ponsion; and

(ii) in the easo of personnel helow the
commissioned officers rank, officers
holding group B or lower posts in
the civilian side at the time of their
retirement the entire pension.

3. Government are pleased to extend
the above benefits to the re-employed
military pensioners of the State Govern-
ment.These orders will take effect from the
1st April, 1986 and the existing -limits
on civil and military pensioners to be
ignored in fixing pay of re-employed pen-
sioners, will, therefore, cease to be appli-
cable to cases of such pensiocers as are
re-employed on or after the 1st april 1986
inthe case of persons who are already
on re-employment, the pay may be fixed
on the basis of these orders with effect
from the 1st April 1986 provided they
opt to come under these orders. If they

so opt’ their terms would be determined
afresh as if they have been re-employed
for the first time from the 1st _April, 19886.

4 The option should be exercised in
writing within a period of six months:
The option once exercised shall be final.

5 Necessary amendments to Rule 102,
Part 11l Kerala Service Rules will be issued
separately.

By order of the Govenor,
J. JAPAMONY,

Additional Secretary
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The Hospitals and other ihsttutinns (Redressal of

Grievances

(5) The Appellate Authority shall, after
giving the parties to the appeal a reasona-
ble opportunity of being heard and after
making such inquiry as it deems fit, pass
such orner in respect of grievance as jt
deems 10 be just and appropriate and such
order shall, subject to the provisions of
seb-section (7), be final.

{6) The Appellate Authority shall ende-
avour 10 pass a final order on an appeal

made to it under sub-section (4) within a

period of ninety days from the date on
which such appeal is made.

- (7) Where—

(a) the Appellate Authority fails to
pass the final order in respect of any indi-
vidual grievance within the period specified
therefor under sub-section (6), any party
to the grievance; or ' ' '

(b) any party to the grievance is aggri-
eved by the final order of the Appellate
Authority, such aggrieved party, '

may, within a period of fory-five days

from the date on which the Appellate
Authority should have passed its final
Order on the grievance under this section,
O as the case may be, from the date of
such final order, .prefe'r an appeal to the
Tribunal constituted by the appropriate
Government by notification in the Offlcial
Gazette consisting of only one person who

has, at least five years, held a civil judicial
Post in the State: )

. Provided that the Tribunal ‘may, if it
IS satistled that the appellant was prevented

of Empiuyees) Bill 1987
(Contd.)

by s
appa.all within the period herein before
specified, allow_itto be presented within
a further period not exceeding thirty days:

: Provided further that a Tiibunal appo-
Inted by a State Government and specified
In this behalf by the Central Government,
shall be competent to entertain an appeal
in relation to any grievance in an establi-

§hment for which the Central Government
Is the approprite Government.

(8) The Tribural shall endesvour to
Pass a final order on ar appeal made to
it under sub-section (7) within a period of

ninety days from the date on which such
appeal is preferred :

Provided that where the parties ta the
grievance jointly apply for the extension of
such period, for any reason, and the Tri-
aunal considers it necessary or expedient
to extend to extend such period, may;

. for, reasons to be recorded in writing, ext-

end ‘such period by such further period as
it may deem fit.

(9) The Tribunal shall, after giving the
parties a reasonable opportunity of being
heard and after making such inquiry as
it deems fit, pass such -order in resp?ect
of the grievance as it deems to be just
and appropriate and such order shall be
final, : _

6. Every order ofthe Grievance Refi-
ressal Authority or the Appellate Authority
or the Tribunal under this Act shall come
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. into operation on and from such date
including, a date preceding the date of
the order) as may be specified, therein.
but where no such date is specified, it
shall come into operation on the date of
the order.

7. The order of the Grievance Redressal
Authority, or of the Appellate Authority,
or of the Tribunal in an individual grieva~
nce shall be binding in— _

(a) the parties to the individual grieva-
nce; and

(b) where a party referred to in clause
(a) is an employer, his heirs, successors
or in respect of the establishment to
which the grievance relates.

8. (1) During the period of pendency
of any procceding in connection with
any grievance before any authority under
this Act-

(a) no employee shall go on strike or
indulge in any other form of cessation or
retardation of work such as, work to rule,

" go slow, gherao or the like in breach of
contract: -

(b) no emplyer shall lock-out his em-
ployees.

Explanation—In this section “'period of
pendency’’ includes a period notexceeding
fifteen days during which the matter is
pending with the appropriate Government
for reference of the grisvance to a Board
of arbitrators referred to in section 10.

(2) No person, shall instigate or incite
any other person to take part in or other-

wisge act in furtherance of a matter referred
to In sub-section (7).

CHAPTER 1V
Collective Grievances

9. (1) Every employer in relation to any
establishment shall, within such time as

24

may be specified by the appropriatg
Government in this behalf, appoint ;
Management Council consisting of mem.
bers not less than two and not more thap
ten ropresenting .both the employer ang
the employees which shall discharge itg
assigned functions in respcet of any griey.
anco specified in sub-section (9) (here-
inafter referred to as the collective grieva-

nce).

(2) Subject to the rules made by the
appropriate Government, the term of office
of the mambsrs of the Mangement Counci
appointed under sub-section (7) shall bs
three years.

(3) The nuymber of members represent-
ing the employees in the Management
Council shall be eqeal to the number of
members representing the employer.

(4) The members of the Management
Council representing the employer shall be

“nominated bythe members of the Manage-

ment Council representing the employess
shall be chosen by registered unions or
associations on the basis of their proporl
tionte membership of employees in the

establishment and only such unions or

associations which have not less than
ten per cent. of the membership of
employess of such establishment shall bs
eligible for nominating a member:

Provided that where there is no registered
union or association representin the em-
ployees in such establishment or such
union or association has not the required
membership of employees of such establi-
shment, the representation of the emplo-
yees in the Manegement Council shall be
made in such manner as may be prescribed.

(5) The meetings of the Management
Council shall be presided over alternatively



.by a member represent.ing the employer
and a member representing the employees.

(6) Subject to the rules made by the
appropriateé Goverement, the Management
council shall have power to regulate its
own procedure.

(7) The Management Council shall
promote harmonious relations between the
employer and his employees and shall
advise the employer to frame’ bye-laws
regarding conditions' of service of and

coundut and discipline in relationto the
employees of the establishment

(8) Where any Management Council
has been established forany establishment,
any collective grievance shall, at the inst-
ance of the employees representing not
less than ten per cent of the employses in
the establishment, or registered unions or
associations represnting the employees in
the Management Council be referred to the
Managemet Council for settiement. )

(9) The grievances which can be refer-
red to the Management Council under
- sub-section

(8) shall be the grievances' relating to

(@) wages including period and mode
of payment; :

(b) compensatory and other allowa-
nces; :

(¢} hours of work and rest intervals;
(d) leave with wages and holidays:
(e) - retirmant benefits.

10 Whore any collective grievance is

teferred 10 the Management Council, it

shall make all efforts to promote a fair and
@mieable settlement of such grievance.

(11) - The settlement, referred to in sub-
Section (10) and arrived at between the
Parties to a collective grievance, shall be
fécorded in the form of a memorandum
and signed by the parties to the grievance
Or their authorised representatives.

- to the

(12) The members of the Managemenlt
Council shall be paid by the employer
such travelling and other compensatory

allowances as the appropriate Government
may specify by rules.

(1) Where the Management Council
fails to settle any collzctive grievance
referred to it under saction 9 within a
petiod of ninety days from the date on
which such reference is made, it shall
dt the instance of either party. refer the
grievance for arbitration to an arbitrator,
agreed to by the parties to the grievance or

-where the parties to such gricvance fail to

agree on - the arbitrator, such grivance
shall be referred by theappropriate Govern-
ment to a Board of arbitrators constituted

by it 01 a request made in that behaif by

either party:

Provided tihat a reference for arbitration
to -an arbitrator or a Board of arbitrators
shall specify the period within which sueh
arbitrator or the Board of arbitrators shall

~submit its awerd on such grrevance:

Provided further that where the parties
grievance jointly apply for the
extension of such pericd for any reason,
and the arbitrator or the Beard of aribitr-
ators considers it necessary or expedient
to extend such period, he or it may, for
reasons to be recorded in writing extend
such period by such fuither period as he

or it may deem fit.

(2) The Board of atbitrators refered to
in sub section (1) shall consist of an inde-
pendent person having judicial experience
who shall be the Chairman there of and
two other members, one on behalf- of the
employer in relation to the cstablishment
to which the collective grievance relates
and the other on behalf of the employess
of such establishment.
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(3) Where the members of a Beard of
arbitrators are divided in their opinion. the
decision of the majority shall be deemed to
be the award for the purpose of this
Act.

(4) The appropriate Govrnment may
make rules for the functioning of the
arbitrators and the qualifications required
by a person to be appointed as an arbitr-
ator and a member of the Board of arbi-
ortrats.

(8) For the purpose of choosing
arbitrators by the employer anp employ-
ees, the appropriate Government shall
maintain a panel of persons eligible for
appointment as arbitrators,

(6) The arbitrator or the Board of
arbitratrs shall after giving the parties
to the application and the financial insti-
tutions which are likely 1o have substantial
financial or other interests in the settlement
of the collective grievance, a reasonable
opportunity of being heard and after mak-
ing such inquiries as it deems fit, pass
such award in respect of the said grie-

vance as itdeems to be just and appropriate,

and such award shall be final.

(7) Notwithstanding anything conta-
ined in this Act, the appropriate Govern-
ment may. if it is of opinocin that a
collective grievance, in relation to a class
or category of establishments, involves
issues which may affect the nationaj
economy or social justice or the interest
of the general public, refer that grievance
to a Board of arbitrators for its award'and
the award given by scuh Board of arbitra-
tors shall apply to such class or category
of establishmeits.

(8) The remuneration peyable to an
arbitrator or a member of a Board of
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arbitrators for arbitrating any collectjyg
griovance referred to them for arbitration,
shall be such as may be spacified by ry|eq
made by the appropriate Government ang
shall be paid by such of the parties to thg
said grievances and in such proportion ag
the arbitrator or a Board of arbitrators may

determine,

(9) Every arbitartor or Board of arbitra.
tors shall have the same powers as ara
vested in a civil court under the Code of
Civil Procedure. 1908, when trying a suit
in respect of the following matters,namely :

(z) summoning and enforcing the atten-
dance of any person and examining him
on oath;

(6) compelling the production of docu-
ments and material objects;

(¢) issuing commissions for examinat-

_ion- of witnesses: and

{(d) such other matters as may be
specified by the appropriate Government.

(10) Nothing in the Arbitration Act,

1940 shall apply to any-arbitration under
his Act.

11 (7) The arbitrator or the Board of
arbitrators shall givenotice in writing tothe
parties to the collective grivance regarding

the date on which the award shail be
annonced,

(2) An award shall, as far as practica-
ble, be announced in the presence of
parties to the grievance.

(3) The award of the arbitrator or the
Board of arbitrators shall be tinal and
binding on both the employer and emplo-
yees and shall be enforceableon the expiry
of thirty days from the date of the award.

(To be Contd.)
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