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TEXT OF THE PETITION SUBMITTED BY K.K. RAGESH,

GENERAL SECRETARY, SFI TO THE CHIEF JUSTICE OF INDIA
AGAINST JUSTICE VK BALI, CHIEF JUSTICE OF KERALA HIGH COURT

BEFORE THE HONOURABLE CHIEF JUSTICE OF THE SUPREME COURT

STUDENTS FEDERATION OF INDIA (S.F.) AT NEW DELHI ON 09-01-2007

Sav L with all sense of responsibility and with the best intentions of preserving and strengthening tllw.-
character, reputation and quality of Indian judiciary, bring to your kind attention an inﬁ!_ﬂr_l:'lrﬂf ul:ctrt'mf_u}r
imudicious and reprehensible action an the part ol Mr, Justice VK. Bali, 1 lonourable Chief Justice, High
Courtot Kerala _

The actionin question refers to his having accepted the hospitality of an interested party in a highly
sensitive case involving the Government of Kerala and self-financing private managements, knowing
fully well that he was transgressing the limits of judicial discretion and model :mi[-nFrrnrlrlut'tmdmngf-g
The event ook place on the 18" and 19" of November, 2006, when the delivery of the judgment ona Writ
Petition against Kerala Professional Colleges Act (Act 19/2006) was reserved after a lengthy hearing in
the High Court. There were rumors that the Professional College Managements were trying interfere with
the judicial process, but like any other citizen or organization, it was not taken seriously as there was no
evidence to substantiate the same. After reserving Judgment there were reports by the well-wishers of the
Judiciary that the representatives of the Private Managements were Lrying to meet Mr. Justice V. K Bali,
whohad reserved the Judgment.  Later it was confirmed that Mr. Justice V. K Bali in fact made arrangement
to meet the representative of Management and the same was done under the guise of a college function
and pleasure tour. Inthe light of the private meetings with the litigant whose case was pending before the
Judge, it can now be safely concluded that the judgment delivered by the Honorable Chief Justice on 4-1-
2007 is as result of private meeting between the judge and the representative of the litigant.

The excuse for the family trip and overnight stay along with a brother judge, Honourable Justice
J.B.Koshy and his family at the Guest 1 louse of Marian College, Kuttikanam was an innocuous function
connected with legal literacy campaign in a nearby self-financing engineering college by name Mar
Baselious College of Engineering. The petitioner before my lord has no complaint against participating in
such function, but the conduct of the Judge in having private mecting with interested parties is a serious
misconduct. Incidentally, bothcolleges are run by private professional Management. The progress of the
case between the Private Self-Financing College and the Kerala Government was being closely watched by
the publicis evident from the press coverage that was given to the court proceedings in ru:apt,:ut of the case.
The Honourable Chief justice could not have been blind to the public perceptions of his aceepting the
hospitality of a party to so sensitive a case, on which he was going to deliver the verdict with in a few
weeks. It was inappropriate that the | lon’ble Justice atter pnrl'u'i}mting inthe programme, accepted the
hospitality and stayed in the Management Guest House , despite the fact that there was spacious Govt
Guest house available with VI Rooms just two kilometersaway .

It is respectfully submitted that though the Chief Justice's itinerary included programmes in both
Marian College where he stayed for the night with his family and in Mar Baselious College where a
function was held in connection with legal literacy campaign, the events were not covered even by the
local press, which points to a conscious altempt to conceal rather than celebrate the visit of twu'l'u‘gh
profile judges of the High court of Kerala to these colleges.

It is understood from reliable sources that lhu Honourable Chict Justice also paid an unscheduled
private visit to the farmhouse of the planter Michale A Kallivayalil on the second day of his visit to
Kuttikanam. It is a fact that Mr. Michale Kallivayalil is also an interested party in the case as he is a
member of the Governing Body of a sell-financing engineering college, Amal Iyoti Colle
Koovappally in Kottayam district, which is a sister institution of Marian College
colleges belong to the same management, the Catholie Diocese of K.‘lhjirnpp,-.l{ .

I am submitting herewith a copy of the itinerary of Honourable Justice VK Bali, w
Further proof of my avernments could be subimitted as and when required

| carnestly request your Excellency Lo initiate a detailed nquiry into the
judges lo remove the blot upon the great traditions of transpareny
which is by far the greatest assel of the largest der nocracy in the wf

pe ot Engineering,
, Kuttikkanam. Both

hich is self-evident.

4 o misconduct of the erring
¥ |.1I1-Li lllll:!.;rit}' -ut th:u ][1diﬂn iudi{jar}!l'
wileworld.

Yours Sincerely
fe K K Ragesh
KB COtLEGE TEACHER- Junery 2007
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The Triple Test and the

Thomas Joseph
President, AIFUCTO

Kerala Highcourt Verdict
on Self Financing Colleges

A Division Bench of the Kerala High Court has set aside Sections 3,7, 8(b) and (C),
and 10 of Kerala Professional College Act, 2006 and Rules 10 and 11 of the Rules as
they are held to be ultra vires Articles 19(1)(g), 26(a) and 30 of the Constitution. The
High Court verdict has taken away the authority of the State to provide for a
centralized single window admission, determine fee structure, provide reservation
to SC/ST/SEBC students and free ship to 50% of the admitted students on merit
cum means basis, and to determine the criteria for identifying minority institutions
in respect of self financing professional colleges. The Article comments on the
politics and legality of the judgment.

Editor

THE PREAMBLE

A Legislation does not
stand or fall by virtue of its
preamble. The Preamble is
not a part of an Act. [tisonly
anintroduction to it. Its legal
function is minimal. Itis only

an aid to interpretation .By,

dlarifying the objectives of the
legislation, it can help resolve
ambiguities in drafting, if
there is any. Nothing morc;
nothing less. Despite the
above, the Preamble to Kerala
Professional Colleges Act
(Act 19/2006) has been the
subject of much controversy.
It was attacked by the
Opposition in the Assembly
when the Bill was introduced
in the House. Leading
members  from  the

Opposition strongly pleaded #

for its repeal. They would at

least have it cut to size. Itis !

too lengthy, they argued,
though Acts with lengthicr
Preambles had earlier been

They have failed to live up to their
oath of office which casts a duty on
them to protect the CONSTITUTION
of our “SOVEREIGN, SOCIALIST,
SECULAR, and DEMOCRATIC
REPUBLIC” constituted on behalf of
“WE THE PEOPLE OF INDIA”.

passed by the very same |~

house, piloted, ironically
enough, by the very same
members, when they were on

C{'E“HHJ- PRAATE
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the treasury benches. The
sentiments expressed by the
Opposition have now been
shared by the Hon'ble High
Court of Kerala. A good part
of the 311 page long
judgment on the invalidity
of the major provisions of the
Act has been set apart for
vilitying the Preamble.
Hon'ble Justices V.K Bali
and P.R Raman have
expressed their reservations
not only about the length of
the Preamble, but also about
its vontent, though much of
it has been extracted from
land mark judgments of the
Supreme Court. In fact, their
objection is to the selection
of some passages to the
exvlusion of others. The
sclected passages, it is
alleged, have beenculled out
from lengthy judgments
without reference to their
context and do not represent
the ratio laid down in these
judgments. The Hon'ble
Justices have also expressed
their reservations about the
political philosophy of the



enactment which comes out clearly through the
Preamble. Their lordships are of the view that an
clected Government has  no obligation to
implement its election promises to the voters!

The long preamble to the Act has set forth
EQUITY AND EXCELLENCE in unaided
professional education as the objectives of the
legislation. It has also set forth its legal defense citing
various pronouncenients of the Supreme Court and
Parliamentary legislations, which uphold the
provisions for Common Entrance Test, Free ship,
Reservation and Criteria for identification of
Minorities. The public campaign for and against
the Act which followed its enactment has proved
the usefulness of the Preamble. It has had the effect
of educating the people about the political
philosophy and legal validity of the Act. By culli ng
out the ratio of Supreme Court Judgments and
incorporating the legislation passed by the
Parliament, it has demystified the process of law
making and the mechanism of its defense. People
who have read the Preamble know what was done
by their representatives in the Assembly, how they
had done itand why they had doneit. The Hon'ble
judges could not think of anything more
blasphemous than demystifying the highly
complex system of dispensing justice. The
Opposition in the Assembly did not want the
progressive politics of education to be projected
through the legislation by incorporating its crux in
the Preamble. Hence the Hon'ble High Court and
the Opposition, for different reasons, have been
united in their objection to the Preamble.

Having reacted so sharply against the Preamble,
one would expect their lordships to be extremely
cautious not to repeat the very same mistakes of
which they have accused the legislature guilty. They
should have been more careful in culling out the
ratio of Supreme Court judgments. They should not
have made selective omissions in eritical quotes.
They should have been judicious enough not to
allow their Philosophy to dictate their Judgment.
They should have been as objective as could be and
tried the Act for its legal validity. But none of these
have unfortunately materialized. They have allowed
their Philosophy  to colour their reading of the Act
and influence their verdict against it, In doing so,
they have not only denigrated the Preamble of the
Act, but also disowned the very Preamble of the
Constitution . They have not only quoted passages
from Supreme Court Judgments out of context, but
also omitted crucial parts of sentences they have
quoted, which have led to adistorted understandin g
of law as laid down by the Apex Courl. Such
truncated understanding of the ratio of Supreme
Court judgments have produced strange results,
often amounting to the negation of the very

B C 65 B8k TEACHER- Junuary 2007

pr':m'jplcﬁul'FMT{NE‘%H,TIQANFI’J*\RENCY AND
NON EXIPLOITATION enunciated by the Supreme
Courl in the making of admissions and fixation of
fee by unaided colleges. Strangely ‘.'fnm,]i’_gh’ the
Judgment sulfers from the very same 'rnhrmlt_ws that
the Apex Court mandated against in the
administration of unaided institutions.

NON TRANSPARENT JUDGMENT

A crucial phrase prohibiting individual
institutions  from holding their own test and
bestowing a discretionary optional right on the
State to hold its own test for admission to unaided
colleges has been omitted from the extract of two
full paragraphs (136 and 137) of INAMDAR
judgment which has been quoted in paragraph 31
of the High Court judgment. This has resulted in
the misinterpretation of law laid down by the
Supreme Court. The original version of the sentence,
as it appears in the Supreme Court judgment in
INAMDAR case, from which the omitted phrase
“may join together and hold a common entrance test
or the State may itself”, has been omitted reads as
follows:

“Such institutions situated in one State or in more
than one State may join together and hold a common
entrance test or the State may itself or through an
agency arrange for holding of such test”

The above sentence has been misquoted by the
Hon'ble Court as follows:

“Such institutions situated in one State or in
more tha!'. one State may itself or throughan agency
arrange for holding of such test”

As stated in the above quote from INAMDAR
Judgment, ch5: Supreme Court has permitted three
EL]L!EIH}' valid options for holding the test, two of
w]u‘ chareweighted in favour of the State. The three
options are as follows:

1) ASingle Consortium of managements which
represents all managements holding a
Common Entrance Test

2:' ihc Slﬂh_‘ Ltbl_‘“: hU].L‘“.ng a Cﬂn“nun EI‘lh’CIl‘ICL'
st

(3)  An agency of the State holding a Common
Entrance Test

The truncated sentence as extracted and

reproduced by the Hon'ble ligh Court only permits
the following options for the conduct of the test:
(1) Individual i.l11111tlnm’ilwtitutimmhu!ding an
entrance lest for itself /themselves
(2) Anageney of im-'.titutiun:’inﬁtitutiunshuldinﬁ
anentrance test onits / their behalf
Thulrv is a world of difference between the Jaw
laid down by the Hon'ple Supreme Court and
s interpretation by the Hon'ble High Court.

e p—, ‘




The Supreme Court’s dicta have beendistorted

on the following counts.

1. The Hon'ble Supreme Court has not permitied
individual institutions to hold separate entranee
fests, Institutions imparting education in the
same discipline can hold anentrance test only
through a Consortium of such institutions. The
HighCourt has permilted individuoal institutions
to hold their own individual examinations or at
anv rate does not entirely rule out that possibility
by omitting the phrase “may join together amd
hold a common entrance test”, thereby defeating
the very objective for which these regulations
were laid down by the Supreme Court, namely
to prevent inconvenience and excessive
expenditure incurred by students who are
compelled to appear for multiple examinations.

2. The option of the State holding a CET onitsown
as a precautionary measure has been ruled out

3. The option of the State entrusting its own agency
for holding CET has been ruled out

4. The State is conceived as anagency of the unaided
institution, which may hold a CET for and on
behalf of the unaided institutions and
exclusively for them and even that only with
their consent and only in its capacity as the
agency of the unaided institution.

The misinterpretation of law through omission
of the crucial phrases cited above has been
strengthened by a misinterpretation of the meaning
of the phrases “SUCH TEST" and "PROCEDURE"
in paragraphs 136 and 137 of INAMDAR. The
misconstruction of the role of the State as an agency
of the unaided managements has resulted in the
misconstruction of the meaning of the phrase “such
tests” as referring to the test held exclusively for
and on behalf of the unaided institutions. Neither
a literal reading of the sentence in question nor a
reading of the sentence in the context of the
paragraph in which it occurs or with reference toa
comprehensive reading of the entire judgment
supports such a view. In INAMDAR, the State is
not conceived as the agency of the unaided
institutions, but rather as a regulatory authority
clothed with sufficient power and responsibility to
ensure that the triple test of fairness, transparency
and non exploitation is builtinto the procedure for
holding the Common Entrance Examination. The
expression “procedure” is used with wider
amplitude and not in the narrow sense of ‘laying
down the steps for holding the test by the
management’ as understood by the Hon'ble High
Court. The procedure could includea procedure of
the State itself holding the entrance test, counselling
and single window admission. This is evident from
the following sentence in paragraph 137 of
INAMDAR:

“The admission procedure so adopted by a private
institution —can e faken over by the State
stbstifuding its oven procedure”,

The prime concern ol the FHon'ble Supreme
Courl as clearly set oul both inthe beginning and
towards the end of paragraph 136 ol INAMDAR,
is nol as muoch to ensure the absolute protection of
the entreprencurial rights of the managements
under Article 19 (g) and minority rights under
Article 30, as Lo ensure rights Lo equality of
educational opportunity on the part of the students
under Article 14.0n the above context, the Supreme
Court has provided the following options for the
State Government which may be exercised under
different circumstances, depending on the specific
needs cach situation:
(1) Permitting the Consortium of Managements to
hold the admission on its own
(2) Holding of admission by the State /by an
agency of the State as a precautionary measure
(3) Remedial right to take over the entire admission
procedure even after permitting the
Consortium to hold the test in case of

maladministration.

It is evident that the State has the right to
substitute its own procedure for that of the
Consortium of Managements, irrespective of the
factum of proved maladministration and take over
the right once granted to private institutions in case
of maladministration. Given the wide amplitude of
the powers conferred on the State, it is beside the
point to say that the State can take over the
procedure of admission only temporarily in case of
maladministration and that even such take overis
too harsh a measure to be adopted againsta single
complaint with regard to a single test held by a
single Consortium, It overlooks not only the right
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of the State to hold the test onits owen, but also the
fact that the complaint pertains to medical courses,
tor which the Svstem ot "Swit Case Admission”, as
noted by the Hon'ble Supreme Courl itself, is an
ugly tact of lite crving for remedial intervention,

EXPLOITATIVE OUTCOMES
Itis a commonplace to say that the prool of the

pudding isin the cating. What is true af pudding is
equally true of judgments. No Court should ignore
the practical outcomes of its judgments. Courts have
aduty tosee thatanevil sought to be remedied by
legislation is not perpetuated by its invalidation.
The High Court has not unrurtunnhh displayed
such social sensitivity while striking down section

7 of the Actwhich had empowered the Government
to fix the fee, to decide the parameters that went
into its fixation and to ensure that free ship is
extended to 50% of the admitted students on merit-
cum means basis. By striking down the provision,
the  Hon'ble judges have struck down the
educational aspirations of the poor and their
prospects for a better life. The law in respect of Fee
Regulatory Committee has been laid down by the
Hon'ble Supreme Court in ISLAMIC ACADEMY

case and is fully endorsed by the INAMDAR
judgment. The scheme laid down by theapex court
has carefully balanced the rights of the students to
undergo education by paying a “reasonable fee”
and the rights of the managements to levy only a
“reasonable surplus” for the expansion of the
facilities of the institution, not amounting to
commercialization or profiteering. The Scheme laid
downinParagraphs7 and 8 of INAMDAR do give
the right to the Fee Regulatory Committee to fix the
fee on the basis of the proposal made by each
institution in accordance with the parameters
determined by the Fee Regulatory Committee,
keeping in mind that “imparting of eduncation is
essentially charitable in nature”. Section 7 of Act 19/
2006 is only a legislative incorporation of the
Scheme evolved by the Supreme Court. The Hon'ble
High Court, by invalidating the provision, has
reversed the roles of the Fee Regulatory Committee
and the institutions. As per the judgment, the
Institution would fix the fee on the basis of
parameters fixed by it as “in the very nature of things,
it does not appear that the Regulatory Committee would
know in depth the affairs of the institution as best as the
institution may know itself.”

The Hon'ble High Court has overlooked the
fact that the prime concern of the Supreme Court in
regard to fixation of fee was to ensure that the fee
structure would be non-exploitative, providing
only for a “reasonable surplus” for future expansion
and the Regulatory Committee was constituted for
ensuring that only a “reasonable fee” was charged
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and not “adequate fee” that would provide for the
enlire expense o e incurred in connection with
the Tuture expansion of the institulion. A
construction thal the Supreme Cour haed intencdod
to give permission to the individual insbitution to
colleet all expenditure needed Tor future expansion
from the students would amount to & gross
misunderstanding of the position taken by the
Supreme Court, The High Court has taken the view
that the institution ean charge any amount as fee,
provided itis used for the [uture expansion of the
institulion, as is evident from the following
rhetorical question raised by the | lon'ble Justices:

“To illustrate ,if the institulion may plan its
expansion to donble the seats or have double the
buildings and infrastructure as according to it it may
be necessary, and accordingly fix the fee ,can the
Regulatory Committee say the expansion and
development of the institution would entail fixation of
mare fee and therefore it is not permitted”.

The law laid down in TMA PAT is as follows:

“There can, howeper, be a reasonnble revenue
surplus, which may be generated by the educational
institution for the purpose of development of education
and expansion of the institution”

It would be a travesty of justice if students
are made to pay the entire expense incurred in
connection with capital investment for the
expansion of the institutions and still claim that
such educational institutions are performing a
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charitable activity. What has been eonceived as a

minor contribution from students for generating
only a reasonable surplus for the future ex pansion
of their alma mater, notamounting to exploitation,
has now been held by the Hon, 1 ligh Court of Kerala
asamandatory and burd ensome responsibility of
the students to contribute fully for the future
L‘xpalnﬁmn of the institution Mithout even raising
awhimper of doubt as to the reasonableness of the




expansion proposals or its necessity or its priority
over other proposals, even as there is no guarantee
that the infrastructure thus built up by private
managements would be permanently used for
educational purposes alone. This is mandatory
charity in the reverse direction—on the partof the
students for the management and not vice versa as
it has been traditionally conceived and upheld by
the Hon. Supreme Court.

The challenge against the provisions for
determining minority status has been upheld. The
results are bound to be disastrous. The private
entrepreneurs who have rushed into the field in
search of quick profits are ready to grab any
opportunity for deregulation that would free them
from the fetters of regulatory control and social
obligations. The minority tag has now become a
convenient ruse for resisting regulatory intervention
by the State, specially against the background of
two central legislations, the one relating to the
amendment to the Minority Educational
Institutions Act and the other the 93rd amendment
to the Constitution, both of which were carried out
by the Parliament in 2006.The amendment to the
Minority Educational institutions Act enables any
designated minority educational institution to
affiliate itself to any University of its choice,
provided the targeted University is willing to
affiliate it. Since the status of the University has not
been prescribed, it could be any University,
including private universities/foreign universities
which are waiting on their wings to descend on the
Indian educational market. No better choice for
commercial exploitation of minority rights can be
imagined. The second legislation, which is going
to have far reaching implications for the State, is
the 93 amendment to the constitution, which
enables the State to provide for reservation in
unaided institutions. Minorities are exempted from
the purview of the legislation, obviously because
minorities, by definition, constitute a group which
is itself in need of special protection and the
imposition of any obligation on such a group to
provide protection to another equally vulnerable
group would be an unworkable proposition. The
exemption clause has however become another peg
to hang the agenda of avarice for educational
entreprencurs. A proper procedure for
distinguishing minorities deserving protection from
others already well protected is needed to prevent
the exploitation of minority rights by unscrupulous
elements. This was the objective of subsections (b)
and (c) of Section 8 of the Act. By striking down the
provisions, the Hon'ble High Court has given the
managements unfettered rights for exploitation
under the guise of minority rights.

UNFAIR TO THE CONSTITUTION

The virtue of the otherwise unwholesome
judgment is that it makes no secret of its prejudices.
Just as the Preamble to the Act declares its
comimitinent to equity and excellence, the post script
to the Judgment embraces its commitment to
privatization and liberalization. It says:

“The State for variety of reasons and in particular
pacity of resaiirces and funds is unable to cater for the
need of the society. It is unable to provide quality
education toall commensurate the need of the society. It
18 unable te provide quantitative or qualitative education
to all. The students clamouring for education are far
more commensurate to the educational institutions
established by the Government. Unnecessary and
unproductive regulations which may virtually amount
to take over of such reputed institutions would be
counterproductive. The day to day monitoring of the
institutions and chocking them financially may result
in their closure. Such regulatory measures would do far
more harm than the good they might be intended to do”.

The Hon'ble Justices appear to be convinced that
the Government is poor while the people are rich
and the rich can look after themselves, only if the
Government does not meddle with their choices.
‘A poor Government witha ‘rich people to govern’
is an oxymoron. But it need not be a reality. The
Government can always tax the rich citizens and
use such taxes for the welfare of the poor. Such cross
subsidy is not unlawful. Itisin fact theverylogic
and justification of taxation in a Welfare State, leave
alone a Socialist State. It appears that the Hon'ble
Justices have little appreciation for the social
philosophy of taxation and its implications on
Public Finance and Public Welfare. This is not an
apolitical view, but a highly political view
regarding the function of a Government .Itis a neo
liberal, capitalist view. Itis opposed to the socialist
ethos of our Constitution. In advocating this, the
Hon’ble Justices have judicially jettisoned the
Preamble of the Constitution, whichis a part of the
basic structure of the Constitution. They have failed
to live up to their oath of office which castsa duty
on them to protect the CONSTITUTION of our
“SOVEREIGN, SOCIALIST, SECULAR, and
DEMOCRATIC REPUBLIC” constituted onbehalf
of “WE THE PEOPLE OF INDIA". Such failure
cannot be justified by the expression of pious
sentiments for the poor, with which this unjust
dispensation of justice is prefaced and concluded.
The political battle to expose and oppose the non-
inclusive unethical and neo-liberal politics of the
judgment has to be fought in the People’s Court
even as the legal battle against the distortions of
the apex court verdicts is fought in the Supreme
Court.
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of the State to hold the test on its own, but also the
fact that the complaint pertains to maedical courses,
for which the System of “Suit Case Admission”, as
noted by the Hon'ble Supreme Court itsell, is an
ugly fact of life crying for remedial intervention,

EXPLOITATIVE OUTCOMES

Itis a commonplace Lo say that the proofl of the
pudding isin the eating. What is true of pudding is
equally true of judgments. No Court should ignore
the practical outcomes of its judgments. Courts have
aduty to see that an evil sought to be remedied by
legistation is not perpetuated by its invalidation.
The High Court has not unfortunately displayed
such social sensitivity while striking down section
7 of the Actwhich had empowered the Government
to fix the fee, to decide the parameters that went
into its fixation and to ensure that free ship is
extended to 50% of the admitted students on merit-
cum means basis. By striking down the provision,
the Hon'ble judges have struck down the
educational aspirations of the poor and their
prospects for a better life. The law inrespect of Fee
Regulatory Committee has been laid down by the
Hon'ble Supreme Court in ISLAMIC ACADEMY
case and is fully endorsed by the INAMDAR
judgment. The scheme laid down by the apex court
has carefully balanced the rights of the students to
undergo education by paying a “reasonable fee”
and the rights of the managements to levy only a
“reasonable surplus” for the expansion of the
facilities of the institution, not amounting to
commerdialization or profiteering. The Scheme laid
down in Paragraphs 7 and 8 of INAMDAR do give
the right to the Fee Regulatory Committee to fix the
fee on the basis of the proposal made by each
institution in accordance with the parameters
determined by the Fee Regulatory Committee,
keeping in mind that “inmparting of education is
essentially charitable in nature”. Section 7 of Act 19/
2006 is only a legislative incorporation of  the
Scheme evolved by the Supreme Court. The Hon’ble
High Court, by invalidating the provision, has
reversed the roles of the Fee Regulatory Committee
and the institutions. As per the judgment, the
Institution would fix the fee on the basis of
parameters fixed by it as “in the very nature of things,
it does not appear that the Regulatory Committee would
know in depth the affairs of the institution as best as the
institution may know itself.”

The Hon'ble High Court has overlooked the
fact that the prime concern of the Supreme Court in
regard to fixation of fee was to ensure that the fee
structure would be non-exploitative, providing
only for a “reasonable surplus” for future expansion
and the Regulatory Committee was constituted for
ensuring that only a “reasonable fee” was charged
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It would be a travesty of justice if students
are made to pay the entire expense incurred in
connection with capital investment for the
expansion of the institutions and still claim that
such educational institutions are performing a
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charitable activity. What has been conceived asa
minor contribution from students for generating
only a reasonable surplus for the future expansion
of their alma mater, not amounti ng to exploitation,
has now been held by the Hon. High Court of Kerala
asa mandatory and burdensome responsibility of
the students to contribute fully for the future
expansion of the institution ,without even raising
awhimper of doubt as to the reasonableness of the




expansion proposals or its necessity or its priori y
over other proposals, even as there is no gruarantee
that the infrastructure thus built up by private
managements would be permanently used for
cducational purposes alone This is mamdatory
charity in the reverse direction— on the part ol tae
students tor the management avd ol vice viersa as
il Bevn teaditionallyv conweivesdd el uptheld Dy
the Flons Saprenme ol

The challemge against the provisions for
determung mimorily status has been upheld. The
results are bound 1o be disastrous, The private
entreprencurs who have rushed into the field in
search of quick profits are ready 1o grab any
opportunity for deregulation that would free them
o the fetters of regulatory control and social
obligations. The minority tag has now become a
convenient ruse for resisting regulatory intervention
by the State, spedially against the background of
twa central legislations, the one relating to the
amendment to the Minority Educational
Institutions Actand the other the 93rd amendment
to the Constitution, both of which were carried out
by the Parliament in 2006. The amendment to the
Minority Educational institutions Act enables any
designated minority educational institution to
affiliate itself to any University of its choice,
provided the targeted University is willing to
affiliate it. Since the status of the University has not
been prescribed, it could be any University,
including private universities/foreign universities
whichare waiting on their wings to descend on the
Indian educational market. No better choice for
commercial exploitation of minority rights can be
imagined. The second legislation, which is going
to have far reaching implications for the State, is
the 93 amendment to the constitution, which
enables the State to provide for reservation in
unaided institutions. Minorities are exempted from
the purview of the legislation, obviously because
minorities, by definition, constitute a group which
is itself in need of special protection and the
imposition of any obligation on such a group to
pravide protection to another equally vulnerable
group would be an unworkable proposition, The
exemption clause has however become another peg
to hang the agenda of avarice for educational
Unlrl*jﬂ'i."lll.‘urh. A IJ‘.FH']L"T ]."I'll{‘t'dill‘l_" |lﬂf
distinguishing minorities deserving protection from
others already well protected is needed W prevent
the exploitation of minonty rights by unscrupulous
clements. This was the objective of subsections (b)
and (cj of Secion B of the Act By striking down the
provisions, the Hon'ble High Court has given the
managements unfettered rights for exploitation
under the guise of minority rights.

UNFAIR TO THE CONSTITUTION

The virtue of the otherwise unwholesome
judpment isthat it makes nosecret of its prejudices.
Just as the Preamble to the Act declares its
commmitinent foecty and excellence, the post script
b thee Joiddpaent embraces its commitment to
privatization and libweralization. [t “1ys

“The State for varieti of reasans and in particular
pavictly of resources and frends s pnable tacater for the
need of the society I is unable to pravide quality
edication toall commensicrate the need of the socisty It
is wnable to promide quantitatios or gualitatios edvcation
to all. The students clamonring for education ars far
more commensirate to the educational institutions
catablished by the Government, Unnecessary and
unproductive regulations which may virtually ameon?
to take over of such reputed institutions would be
counterproductive, The day to day monitaring of the
institutions and chocking them financially may result
in their closure. Such regulatary measures would do far
maore harm than the good they might be intendad todo”

The Hon'ble Justices appear to be convinced that
the Government is poor while the people are rich
and the rich can look after themselves, only if the
Government does not meddle with therr choices
‘A poor Government witha rich people to govern’
1s an oxymoron. But it need not be a reality. The
Government can always tax the rich citizens and
use such taxes for the welfare of the poor. Such cross
subsidy is not unlawful. Itisin fact the very logic
and justification of taxation in a Weltare State, leave
alone a Socialist State. It appears that the Hon'ble
Justices have little  appreciation for the social
philosophy of taxation and its implications on
Public Finance and Public Welfare. This is not an
apolitical view, but a highly political view
regarding the function of a Government It isa neo
liberal, capitalist view. It is opposed to the socialist
ethos of our Constitution. In advocating this, the
Hon'ble Justices have judically jettisoned the
Preamble of the Constitution, whichis a part or the
basic structure of the Constitution. They have railed
to live up to their oath ot oftice which casts a dury
on them to protect the CONSTITUTION of our
“SOVEREIGN, SOCIALIST, SECULAR, and
DEMOCRATIC REPUBLIC” constituted on behalt
of “WE THE PEOPLE OF INDIA®. such talure
cannot be justitied by the expression or prous
sentiments tor the poor, with which thus unjust
dispensation of justice s pretaced and conduded
The political battle to expose and oppose the non-
tnclusive unethucal and neo-hiberal polites of the
Judgiment has to be tought in the People’s Court
even as the legal battle against the distortions of
the apex court verdicts is tought in the Supreme
Court.
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Politics of Models:

on Higher Education in Kerala
and the Colonial Legacies

"A wvery large part of
English middle-class
education is devoted to the
training of servants... In so
far as it is, by definition,
the training of upper
servants, it includes, of
course, the instilling of that
kind of confidence which
will enable the upper
servants to supervise and
direct the lower servants.”
RaymondWilliams

Any serious analysis of the higher education
scenario in Kerala has to begin with the
interrogation of the colonial legacies that have
played a significant role in shaping and structuring
this field. Of course the colonial legacies that are
specifically related to Kerala have also to be
coordinated with the influence of the renaissance,
the role of the national freedom movementand the
politico-cultural impacts ushered in by the left
movement in Kerala. However the truth is that most
of our surveys, commission findings and debates
take on the topic from an altogether different angle.
The colonial legacy in higher education is
sometimes so deeply entrenched that we look at
our own sphere of higher education from the
vantage point offered by international forums and

agencies from whom we dutifully borrow the

grammar, rhetoric and terminology of our
discourses. We often do this regardless of the fact
that these agencies are thoroughly steeped in neo
liberal agendas and also that the propaganda
unleashed by them is so comprehensively in
tandem with the capitalist models of development.
This does not mean that the realm of higher
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education in Kerala can be or has to be isolated and
quarantined from mturnatiunalr contacts.
International contacts are always pnss;b!c_wlthﬂu’t
the adoption of international policies. If we are
ready to give more room to this argument then it
could even be stated that meaningful international
contacts are possible only from within a hi ghii_'l'
education system whose agenda, both academic
and administrative, is locally decided and
implemented. Rather than trying to locate Kerala’s
higher education scenario in the map of
international discourses it would be worthwhile
and politically correct if we were to locate it in
Kerala's own present context. The international
terminology that we have grown accustomed to may
not be as innocent as it appears to be.

Looking at the work being done by national and
international agencies, we could say, with a certain
amount of conviction, that higher education has at
last become the focal point of global attention. But
certainly we are not sure whether we are to be sad
or glad about these new developments. Goneare
the days when higher education used to be an
elusive and mystifying entity which did not receive
much public attention. International as well as
national agencies have begun assimilating higher
education into their thematic concerns. The
UNESCO published its position paper on higher
education titled “Higher Education ina Globalized
Society” in2004. Subsequently it has come up with
a proposal for reforming higher education which
envisages cooperation between universities at the
international level, providing global leadership for
teacher training, developing policy options to deal
with globalization and usi ng ICT's in Education.
In India the National Knowledge Commission,
which was launched in August 2005, to advise the
Prime Minister on matters relating to institutions
of knowledge production, knowledge use and
kﬂﬂWle{igC dissmnjnatiun, and empowered with




the mandate to sharpen India’s “Knowledge Edge”
has already submitted its report on higher
education to the Government. This report, like the
earlier one published by the National Knowledge
Commission on the reservation bill, has also begun
to generate controversics, However, controversies
apart, can the academiv community really relax and
enjoy all the attention thatis Ewm;_, S E'I.l\‘ﬂ]l'i.}ll'-l}’
Bestowed upon it Or s it that all this hue and cry
thatwe hear around us is just the bustle of the market
place?

Certainly globalization has succeeded in
universalizing and disseminating some of its
disguised shopping mall -jargon among academics,
social scientists and even among some of its former
critics. Thus we hear about process outsourcings,
models  of sustainable developments,
decentralizations, interdisciplinary ventures,
knowledge societies, twinning, networking etc. We
fear we can’t throw these words away because that
would amount to throwing the baby out with the
bathwater. But whose baby is it anyway? There is
also the fact that most of the guidelines regarding
higher education published by international
agencies deal with Western industrialized
countries and the newly industrialized countries
of the Pacific Rim and therefore has limited
relevance for underdeveloped countries.

A universal agenda in education, let alone in
higher education, is by itself a very problematicand
culturally dubious issue. One evident reason for
this is the historical differences between the origin
and development of educational institutions or
universities in the developed world and in the
underdeveloped world. In the developed world the
universities were born and nurtured from the edge
of a natural (unnatural if we are to take the colonial
enterprise into consideration) socio-political and
economic expansion. For example if one were to
trace the history of any of those traditional seats of
learning in the west one would see a steady stream
of give and take between the educational
institutions and other national cultural formations.
The Universities in the west were engaged in the
process of nation building and the neo-natal
nationalitiecs were engaged in the process of
fostering universities. Young men (in those days of
patriarchy) who wanted to play an active role in
national life, whether as a man of letters or as a
statesman, enrolled in a university and sought
education. Some of the leaders of our national
movement also imbibed the European sense of
nationalism from these universitics.

But then how are we to account for the origin of
higher education in the colonies. In the colonies
the higher educational institutions were setup by

the colonizers with the exclusive aim of rearing a
comprador class who would act as the agents of
the ruling class. Simultancously they also wanted
to bring together a technically skilled cadre of
natives. The University of Madras which is the
oldest university in the erstwhile Madras
Presidency was established in 1857 as per the
directives contained in Sir Charles Wood's
Education Dispatch of 1854 which had
recommended that professorships should be
established in Universities “for the purposes of the
delivery of lectures in various branches of learning
including vernacular as well as classical
languages”. However it may be noted that the
precursor of the University of Madras, called the
University Board, was established by Lord John
Elphinstone G.C.H., Governor of Madras, as early
as in 1840 and English Literature was one of the
subjects that was taught there. The Madras
University website informs us that it was originally
modeled on London University. But in 1840 the
London University had not yet started imparting
education in English Literature. This is only one

" among the numerous examples that would reveal

the colonial agenda at work in the structuring of
the sphere of higher education in India. Young men
who wanted to align their future with the future of
the nation had to walk out of these institutions and
their colonial curriculums. Thus we came to possess
anodd blend of crew as the leaders of the national
movement. While the top layers were mostly
populated by those who were educated at the
western universities the middle level leadership
comprised many who had walked out of the
colonial curriculums of the Raj Universities.

But are we to assume that with the obtaining of
national independence the two streams of
education merged and formed a single and
homogenous flow of universal education. This is
certainly not the case. On the other hand what
actually happened was that with the Afro-Asian
colonies gaining Independence the educational
institutions; particularly the higher education
institutions faced an acute cultural crisis where
they had to yoke together colonial structures and
the agenda of nation building. Of course there were
stray attempts to decolonize some of those
institutions and to democratize them further. There
were also attempts to establish universities that
would take up studies and research in regional
languages. The attention paid to regional languages
could be seen as an example of an awakening that
was not carried to its logical conclusion. If we take
the whole of South India as a case in point we
would see that the Tamil University at Tanjore,
aimed at research and higher studies in Tamil, was
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established in 1981, The Govt, of Andhra Pradesh
established the Potti Sreeramulu Telugu University
in 1985, The Govl of Karnataka established the
Kannada University at Hampi in 1991 In fact
Malayalam is the only major South Indian
Language whichdoes not have a university devoled
tor higher studies and rescarch in the related lelds,
But these universities rather archived the regional
languages because they did not tey Lo go ahead with
the study and rescarch of modern subjects,
including science subjects, in the medium of the
respective regional languages. 1tis evident that the
general teeling that we had internalized was that
the real models were out there and the ones we had
in our localities were mere bad replicas of those
shining models. Thus with the inherent problems
of modernization that all the erstwhile colonies had
to undergo we began looking at the weyst and their
universities to get a clue as to how we should run
our institutions. Imperialist globalization was a
sort of relief to these Universities because they could
return to the cozy agenda of following the leader.
In Kerala the break from the colonial agenda
manifested itself in the form of an increased role
that the students had acquired for themselves in
the activities of the academic institutions. The
constitution of the administrative and academic
bodies through democratic elections and the view
that was upheld in the very composition of these
bodies themselves were progressive steps that had
the potential to transform the higher education
sector. The legislative bodies of the universities had
representatives from all walks of life and the elite
concepts regarding the conduct of universities were
thus sought to be dismantled. The colonial agenda
for higher education had not set any democratic
role for its student community. Neither had it
allowed the ordinary citizen to be a part of the
administrative structure. But in Kerala the student
movements gathered momentum and the College
Students’ Unions and the University Unions began
to carve out a student centered public sphereinat
least some of the institutions of higher education.
Students were even represented in the supreme
administrative bodies of some of the Universities
in the state. These interventions were a result of the
renaissance spirit and the influence of the leftist
politics that had culminated in the Education bill
presented in the Kerala Legislative Assembly by
the first state government elected after the formation
of the State of Kerala. However the results of such
proactive interventions were confined to certain
administrative changes and the essentially colonial
corpus of higher education was left untouched. This
was manifested in the humanities as a devoted
adherence to the European canonical texts and
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wrilers while in science studies this was manifested
in the existence of certain t},rpL‘lﬂfﬂﬂﬂl'hﬂ:‘niﬂti"ﬂnd
outmoded syllabi. Later on with the aclw._-nt of
globalization the curricular ﬁidg _”f higher
edducation which had previously exhibited a kind
of allinity for nutdated canons took up the task of
creating a transnational space and the local
|'ul|rt1_s,|_q]1;]1'””|ﬁ of :'UI‘I'.FI'LIIIJHI wioere F\-Ubﬁllrrlﬂ‘d
under universal discourses. The budding public
sphere and administrative role that was gained in
the academic institutions were now utilized, albeit
unintentionally, for the effective implementation of
the agenda of globalization. On the administrative
level this was seen as an innocent solution of the
severe problem of lack of funds which was being
feltin all channels of higher education. Thus, quite
paradoxically, the little leverage that the democratic
space had in the administrative aspect of higher
education began to be used for purposes that
ultimately destroyed this public and democratic
space itself, As a consequence, enrolment in both
basic sciences and humanities were discouraged
and courses which imparted technical skills
(respectfully addressed as professional courses)
were promoted on a large scale. The UGC itself
encouraged vocationalization of the existing
courses by providing special financial assistance
packages. The colonial discrepancies were thus
sought to be replaced with neo-liberal distortions.
As for our higher education system it was a leap
from the frying pan to the fire. And now, with the
UGC itself lamenting that the basic sciences are
being ignored, the paradox has come a full round
to take its toll.

Kerala’s uniqueness, if at all such uniqueness
exists, is the some total of the experiences through
which thisland and its people have steered through
in the 20" century. Our achievements in various
spheres of public life have been accomplished
through consistent political interventions aimed at
improving the standard of the downtrodden. It is
high time we had an agenda for higher education
which should be based on the uniqueness of our
experiences, the specificities of our needs and the
reality of the presence of the external forces. But the
policies and the curriculum have to be framed from
within. Unless this is done the progressive forces
who have found a place in the legislative and
f'tdnjinijstrativu bodies of the higher educational
{nﬁtitutu:-ma will be constrained to act against the
interests of the class they are supposed to represent.
Itisalso hightime we realized that the much touted
ml?rlu[:-; that are supposed to lure us towards
universal academia are part of a sinister political

agenda and that they are suffering from ideological
anorexia.




Inclusiveness

Dr. Sukhdeo Thorat
Choirmaon, UGC

in Higher Education

I the curvent approach to planning, “inclusive
LU grnwlh" s inlended o OCrHpY cenltre-
stage, with “inclusive” education as its major com-
ponent. Inclusiveness in higher education would
mean, above all, increased acvess 1o edueation Tor
groups that currently have only limited aceess. The
wdentification of such groupsw ith their spevific con-
straints is critical
tor developing a
policy of inclusive
ecducation. In the
present context,
exclusion from ac-
cess to higher edu-

A combination of a
compensatory policy
for particular social

groups and pro- poor
lipowsysand {0 02 WICR TSR
is 1't:fi::rtm€ _i;1tth:: - cover a" the pD'Dr =
SpRritics, i respective of caste,
tween the noor LTEHJION OF gender
and the non-poor, bﬁCl{gl’GUﬂd IS HEC“

~essary for inclusive-

but also across so-

cial groups classi- :
fied according to | NESS |n h;gher educa-;
caste, religion, | e 4
ethnicity, and gen- |
der. The National =
Sample Survey data for 2000 pmwdl_ useful infor-
mation on these multiple disparities. The overall
gross enrolment ratio in higher education is about
10 per cent, However, itis 6 to 7 per cent for Sched-
uled Tribes, Scheduled Castes, and Other Backward
Classes compared with 17 per cent for the others.
Enrolmentislow for Muslims (5.23 per cent), com-
parud with Hindus (10,44 per cent), Sikhs (11.2 per
cent), and Christian and other religious groups
(18.56 per cent). It is also low for girls (8 per cent)
compared with boys (12 percent).

Among economic groups, enrolment is low for
wage labour houscholds and also for landless and
marginal-landowning houscholds. Enrolment for
rural and urban wage labour houscholds is at an
abysmal level, varying between Laland 33 pervent.
Enrolment is 24 per cent for the poor compared with
13 per cent for the non-poor; it gets reduced to a
mere 1.3 for the rural poor, As for the other cconomie

proups, enrolment is negligible for poor landless
aned marginal farmers

Thios the 5Cs, S5Ts, OBCs, women, and Muslims
among the social groups, and wage labourers, land-
less and marginal farmers amaong the econamie
groups, suffer from lack of access to higher idducation
The poor from all these groups suffer the most

While this story refers to particular categories,
there is also a significant interface between these
categories. The SCs/STs/OBCs from all religious
backgrounds, namely IHindu, Muslim, Christian,
and Sikh, suffered more from low access to higher
education than their higher caste counterparts. For
instance, the enrolment of Hindu 5Cs 1s 5 per cent
compared with 20 per cent for the rest of the Hin-
dus. Likewise the enrolment of SCSikhsis 2.33 per
cent compared with 15 per cent for non-SC Sikhs;
and of 5C Christians 7.37 per cent compared with
27.52 per cent for the rest of the Christians. Enrol-
ment is also lower for both Hindu and Christian
STs than for the rest of each mmmunitv Similarly,
the enrolment of OBC Hindus is 7 per cent com-
pared with 20 per cent for non-5C/ ST Hindus; and
that of OBC Muslims is 3.86 per cent compared with
6 per cent for other Muslims.

Again, while girls in general have lower enrol-
ment, among them the lower caste and tribal girls
have even lower enrolment than upper caste girls,
within each religious group. The enrolment for 8C,
OBC and ST girls among Hindus is 3.93 per cent,
4.70 per cent, and 5.57 per cent n,-:apwt'n'cl:..' com-
pared with 16 per cent for higher caste girls. Simi-
larly, the enrolment of SC and ST Christian girlsis
9.57 per cent and 7.37 per cent respectively com-
pared with 27,52 per cent for higher caste Christian
girls. In the same way, the enrolment of 5C Sikh
girlsis only 2,53 per cent compared with 16.52 per
cent for higher caste Sikh girls.

The enrolment of Muslim gielsis lower than for
girls belonging to other religions; itisonly 3.74 per
cent, compared with 8 percent tor Hindugiels, 11.46
percent for Sikhgirls, and 20 per cent tor Chiristian
pirls. Among the Muslim giels too, the enrolment of
OBCs s the Linvest, amere 284 percent.

Enrolment is generally low for wage labour but
itis particularly low in the case of rural wage labour
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belonging to S&Cs and STs. Against anenrolment of
3 per cent for rural non-farm labour and 3.26 per
cent for urban wage labour, we have afigureof 1.52
per cent for the same groups trom the Seheduled
Castes Inthe case of poor houscholds too, the enrol-
ment isless for poor belonging o SC ST, and O

categories. Among the poor SCs/STs, it declines
further to just 1 per cent tor the rural poor, and is
almost newligible tor poor rural wage labour house-

Eadlbr s
holds.
Itisapparent that the access to higher education

is low for SCs, 5Ts, and OBCs trom all religions.
Muslims, girls, wage labour, and landless, and mar-
ginal farm houscholds are among the most deprived,
with the poorwithin all these categories suffering
the most. The lower access of vertain social groups
within particular categories to higher education
compared with other groups belonging to the same
broad categories sugpest that there are group-spe-
cific constraints related to the caste, ethnic, gender,
and religious background of social groups.

An inclusive education policy, to be relevant,
would require a focus on these specific constraints
faced bv certain groups, both social and economic.
Anindusive education policy accordingly needsto
have a fwo-fold character. It must consist of com-
pensatory measures for particular social groups,
and also for the poor. A compensatory policy would

at would compensate particu-
S, the 5Ts, the OBCs,
equal educa-

FequUITE MEeAsUres th
lar sovial groups, like the
wionmen, and Muslims, for thedenial of
tion rights in the past, the consequences of which
are being carmied forward in the present. On the other
hand, the education policy needs to be pro-poor as
well, that is, it needs schemes o recduce the con-
straints ”“I"“‘\-['I.I by povertyin the coonomic sense

on aceessing higher education
An inclusive pro-poor policy
involve measures for all poorirres
ethnicity, religion, or gender, with prionty fio
labour, landless, and marginal farmer households
policy will require a

in this sense will
puctive of caste,

rwage

In short, a genuine ind Jusive el
judicious combination of a com pensatory attrma-
tive action policy and a pro-poor policy. Th!r COITi-
pensatory policy is necessary for giving a fair share
in educational institutions — public as well as pri-
vate — for particular social groups, with supple-
mentary measures of eCONOMIC assistance ror the
poor within each of these social groups The pro-
poor policy, on the other hand, must cover all the
poor irrespectiveof caste, religious, and gender back-
ground. The introduction of both these sets of policy,
which is necessary for incdlusiveness in higher edu-
cation, would demand a comprehensive change in
the orientation of the present policy.

courtesy; The Hreou

PiceMaster &
VaTRUE

T

Stacci{Fls

Manufacturers & Designers of Multi Gyms

Taj Arcade, Bakery Junction, Trivandrum
Ph: 0471-2337835, Mob: 94471 31595

Dealers in Global brand of fitness & medical equipments




Thomas Joseph
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Supreme Court Verdict

on Principalship:

The wages of judicial

MISCARRIAGE OF JUSTICE

The judgments of the High Courts and more
particularly that of the Supreme Court not only
decide specific questions under dispute; they also
lay down the laws for future, These judgments bind
not only the parties to the litigation, but also others
not parties to the specific dispute. The competence
and commitment on the part of the lawyers and the
judges who pronounce the verdicts that bind the
known and the unknown are therefore critical for
meeting the ends of justice. The adversarial
jurisprudence we have inherited is heavily tilted in
favour of the client who can command the services
of the cleverest lawyer. The virtual absence of any
mechanism that could ensure accountability of
judges is another serious drawback thatimpinges
on the content and quality of judgments. The
contribution of such factors to the delivery of
negligent verdicts that trammel upon citizen’s
rights merit serious investigation. Thejudgment of
the Supreme Court(dated27-11-2006inCA
No0s.8599 /2003,8600/2003&8576/2003) on the
issue of the appointment of Principals in Mar
Ivanios College, Thiruvananthapuram and
St.Gregorios College, Kottarakkara are latest
illustrations of the inadequacies of our judicial
system and consequent miscarriage of justice.

The facts in issue in both cases are similar. They
relate to the appointment of principals by
promotion in minority colleges. While the High
Court had upheld the provision in the Kerala
University Act in this respect in its 2003 verdict,
the Supreme Court has allowed the appeal against
the HHigh court verdict in November, 2006. In the
result, the Supreme Court has  declared that the
provision in the Kerala University Act for
promotion to the post of Principal is violative of
Art.30 (1) of the constitution. 1t has further held that
the respective managements have the right to
appoint persons of their choice as principals,
provided they possess minimum qualitications as
prescribed by the university. In arriving at this
judgment, the Supreme Court has selectively relied

negligence

on successive interpretations nif rranority n;;ht-:. h:,-
the apex court and contentions of the rival daimants
in this regard. But the court has fatled to look at the
issuc comprehensively. The verdict has overlooxed
the observations of the larger constitutional bench
in regard to the determination of minority rignts
and made some factual errors in regard to the
reading of the relevant provisions nf the Kerala
University Act, either because such issues were not
brought to the notice of the court by the learned
lawyers who debated the issue or berause the court
was not vigilant enough to look for factson its own.
Ineither case, the net result is miscarriage of justice.

ERROR OF LAW

The irony is that the Supreme Court which has
rightly pointed out crucial errors made by the High
Court in its reading of the apex court verdict in

The verdict has overlooked the
observations of the larger
constitutional bench in regard to the
determination of minority rights and
made some factual errers in regard to
the reading of the relevant provisions
of the Kerala University Act

RERALE FRIVATE
COLLEGE TEACHER- Junwry 2007




TMA PAl case has itself committed a similar error.
In its judgment on the Principals’ case against
which appeal was preferred in the Supreme Court,
the High Court had quoted paragraphs 72 and 73
of the TMA Iai judgment presuming that they
applied to minority aided institutions where as
these paragraphs had only applicability in regard
to non-minority aided institutions. Despile noticing
sucha fatal errorin the | ligh Court Judgment, the
Supreme Court has made a similar error in the
identification of the paragraphs in which questions
relating to minority educational institutions are
discussed in TMA PAL The court has only included
paragraphs 80 to 155 in its list where as Paragraphs
74 to 79 which discuss the unit for determination
of minority status whether it is the state or the
country as a whole—is totally ignored. This is
surprising because the ruling of the Supreme Court
in TMA PAlin this regard has been widely debated
in legal cirdles as it implied a conceptual change
in the whole gamut of issues relating to minority
rights. Till TMA Pai, religious minorities were
identified nationally. Muslims, Christians, Sikhs,
Buddhists, Zoroastrians (Parsees) were designated
asminorities accordingly. But the judgmentin TMA
Pai drastically revised the position by clearly
stating that from henceforth religious minorities,
like linguistics minorities, will be identified State-
wise. The discussion and decision on this question
occurs in Paragraphs 74 to 79of TMA PAL Since
this is one of the important questions decided by
the court, it has been restated in a question and
answer format at the end of the judgment. It reads
as follows: .
“Q.1. what is the meaning and content of the
expression “minorities” in Article 30 of the Constitution
of India?
A Linguistic and religious minorities are covered
by the expression “minority” under Article 30 of the
Constitution. Since reorganization of the States in India
has been on linguistic lines, therefore, for the purpose of
determining the minority, the unit will be the State and
not the whole of India. Thus, religious and linguistic
minorities, who have been put at par in Article 30, have
to be considered State-wise. :
Though it was decided that religious/linguistic
minorities would be identified state-wise, the
question as to whether educational institutions
would be regarded as minority educational
institutions mereiy because they were established
and administered by religious/ linguistic
minorities was leftopen by the TMA Pai judgment.
The relevant extract from TMA Pai is as follows:
Q.3 (a) what are the indicia for treating an educational
institution as a minority educational institution? Would
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an institution be regarded as a minority educational
institution because it was established by a person(s)
belonging to a religions or linguistic mman‘fy or its
being administered by a person(s) be fonging toa
religions or linguistic minority? ‘ _
A. This question need not e answered by this Bench; it
will be dealt with Iy a regular Bench™.

This has given a new dimension to the
understanding of minority | uriﬁprudunﬁ{. Till TMA
PPai, all educational institutions established and
administered by minoritics wereipso facto regarded
as minoritics. But the position is no longer tenable.
A regular court is yet to decide the parameters by
which an educational institution could be
designated as minority ed ucational institution. But
the impugned judgment has taken for granted that
Christians are to be treated as Minority Community
in the State of Kerala and that institutions run by
Christians are, ipso facto, minority institutions. Yet
such presumptions have no validity in the eye of
law against the background of the judgmentin the
TMA Pai case; more so, in the light of the further
observations by the Supreme Court in Jain Case
(2005) which is reproduced below:

If it is found that a majority of the members of the
community belong to the affluent class of industrialists,
businessmen, professionals and propertied class, it may
not be necessary to notify them under the Act (National
Commission for Minorities Act 1992) and extend any
special treatment or protection to them as minority. The
provisions contained in the group of Articles 25 to 30 s
a protective umbrella against the possible deprivations
of fundamental right of religious freedoms of religious
and linguistic minorities.

.The factual position has to be ascertained by the
respective states to identify the communities that
qualify for minority status. Presumptions are no
substitute for hard facts. But presumptions,
unsupported by law and facts, form the slippery
foundations upon which the consti tutionality of
the provisions relating to principal-ship in the
Kerala University Actand their applicability to the
colleges in question have been decided by the
Supreme Court in this case.

Yet another consideration that should have been
gone into by the Supreme Court is the distinction
between school level and higher level education
that has been taken note of by the constitutional
bench of the apex court in Inamdar case. While
culture specific elements are relevant at the school
level, quality concerns dominate at the level of
higher ;rud professional education. Minority rights
have lftﬂﬂ relevance at the level of collegiate
edugtum, whichis treated as national wealth. Yet
the judgment in question has freely relied on




observations of various courts in respect of the
rights of minorities in the appointment of
headmasters. No attempt has been made to take
note of the distinction drawn by the constitutional
bench in respect between school level and higher
level education,

ERROR OF FACT

The colleges in question have been presumed to be
minority institutions withouteven verifying basic
details regarding their establishment and
administration. Even the necessity for an
investigation as to whether the institutions were
actually established and administered by minorities
hasalsonot beenconsidered by the court. There is
not even a rider in the judgment that the parties
will be free to approach the State for an appropriate
decision on this question. Yet it was on the basis of
such an examination conducted the Government
of Kerala under the directive of the Supreme Court
that minority status was denied to two aided
colleges in the State, viz; TKM College, Quilon and
Mar Athanesius College Kothamangalamin 1994.
Smt. Sudha Pillai, then Secretary to Government,
Higher Education Department, had painstakingly
undertaken a detailed investigation to pierce the
veil of minority claim to ensure that camouflaged
claims to minority status made by the college
managements were exposed and disallowed. In
both cases, the Secretary found that the colleges
were originally established and run by pumping
in substantial public funds, with the objective of
providing secular education to all communities and
that claims to the contrary being advanced by the
managements were bogus. One of the important
observations made in the conclusive proceedings
is that managements which had voluntarily
surrendered a substantial part of their rights by
signing the Direct Payment Agreement of 1972 had
no right to claim unfettered rights for administration
later. Minority rights were subjected to the operation
of the general principle of estoppel.

ERROR OF JUDGMENT

Animportant question of law that has been decided
without adequate application of mind isin regard
to the rights of minority members for minority rights.
The verdict has identified minority rights with the
rights of the management that runs the institution,
The relevant part of the judgment reads as follows:
“The appellant contends that the protection extended by
Article 30(1) cannot be used against @ member of the
teaching staff who belongs to the same minority
community. It is contended that a minority institution
cannot ignore the rights of eligible lecturers belonging

to the same comnuinity, senior to the person proposed to
be selected, merely because the institution has the right
to select @ Principal of its choice. But this contention
ignores the pesition that the right of the minority to
sclect a Principal of its choice is with reference to the
assessment of the person’s outlook and philosophy and
ability to implement its objects. The management is
entitled to appoint the person, whe according to them is
mosk suited, to head the institution, provided he possesses
the qualifications prescribed for the posts. The career
advancement prospects of the teaching staff, even those
belonging to the same community, should have to yield
to the right of the management under Article 30(1) to
establish and administer educational institutions”.

It is doubtful whether the above reading is in
consonance with the constitutional position.
Article 30 (1) gives all minorities, whether based
onreligion or language, the right to establish and
administer educational institutions of their
choice. The special right has been conferred on
the community and all members of the
community have equal rights to the benefits that
accrue from it. As far as admission to minority
institutions are concerned, the Supreme. Court
has consistently applied the principle of inter se
merit from among applicants belonging to the
same minority community. It logically follows that
that there can be no distinction among persons
belonging to the same community in respect of
their rights to appointment and promotion, The
stipulation that the philosophy of the principal-
aspirant should concur with the philosophy of
the management is an open invitation to
nepotism and mismanagement and makes a
mockery of the well known dictum that the right
to administer does not include the right to mal
administer. Since there can be no religious
instruction in an aided institution, the
appointment of a person sharing the philosophy
of the religious minority community that has
established the college can have only little impact
on the training imparted by the institution. There
is no nexus between the religious  philosophy of
the principal and secular education that has to
be imparted in the aided institution. Conferment
of the right to make selection to the post of the
principal on the basis of such vague and
unsubstantial criteria as philosophy of life is to
confer unbridled power on the management
which could be used in the most arbitrary and
irresponsible manner, quite often as a potent
weapon to stifle all dissent. The portent for
freedom of thought and expression, which is very
vital for sustenance of liberal education, in such
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aneducational institution, is indeed very bleak.
It is untortunate that such judgments which
negate settled rights of seniority emanate from
the highest court of the land which only recently
had vongratulated itself for faithfully n!"ht'r\'iﬂi:
the tradition of elevating the senior most judpes
to the post of the Chiet Justice, even though he
was to superannuate with in a month of
assumung office. The writer had the opportunity
bo listen to a senior officer in Government who
vehemently defended the elevation of the senior
most secretaries to the post of the Chief Secretary,
despite only having a month’s service left to his
credit. He went to the extent of saying that such
consideration for seniority was indeed necessary
for keeping up the morale of the eritire civil service
in tact. The same officer had however no qualms
about recommending the application of the
principle of “suitability” in respect of the
appointment of principals in minority
institutions. Obviously, principles vary,
depending on how itapplies to you.

ERROR OF NEGLIGENCE

The most transparent error in the verdict, however,
pertains to the identification of the provision in the
Kerala University Actinrespect of appointment of
principal, which has been declared to be
unconstitutional on the ground that it puts fetters
on the freedom of choice of the managements. The
relevant provision reads as follows:

S2c.57 (2) Appointments of principals shall be made by
the educational agency by promotion from among the
teachzrs of the college or of all the colleges, as the case
may be, or by diract recruitment.

There is nothing in the provision that restricts the
choice of the managements in so far as the manner
of selection is concerned. The managements can
opt for either appointment by promotion or by direct
recruitment, even without assigning any reason for
exercising such option. The managements can
selecta teacher as Principal from withinor outside
the college, if they resort to direct recruitment. They
have to go by the principle of seniority cum fitness
only if they opt for appointment by promotion.
Despite such clarity in regard to the interpretation
of the provision, the Supreme Court has totally
misconstrued the provision. The observation of the
Supreme Court in this regard is as follows:

The management must have as wide a field of choice as
possible; yet sub-section (2) of Section 53 restricts the
choice to the teachers of the colleges or of all the colleges,
as the case may be, and enables the appointment of an
outsider only if there is no suitable person in such college
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or colleges. That might well have the rtesuu of curir:ljeflnm'ng
the post to a level of dull miediocrity. A PO by
which an outsider is ta be appointed, or a junior member
of the staff preferred to a senior rfrr;-n_bﬁr ,only if he is of
superior merit, the assessment of which must Iﬂrgej:’ylbe
loft to the managemient, is wnderstandable; but a provision
which compels the management to appoint onlya teacher
of the college (or colleges) unless it pronounces all the
teachers unsuitable, is clearly in derogation of the powers
of the management, and not calculated to further the
interest of the institution. But we might say Hmll there
can be no objection to the appointment of the principal
as of any other member of the staff being subject to the
approval of some authority of the University so long as
disapproval can be only on the ground that the person
appointed has not the requisite qualifications. Also that
if disapproval is not to be only on some stuch stated
ground, but is left entirely to the will and pleasure of the
appainting authority, that would be to deprive the
educational agency of its power of appointment and
would be bad for offending article 19(1)(f) and article
30(1).” Clearly there has been some
misunderstanding. The provision that direct
recruitment can be resorted to only if there is no one
qualified to be appointed as principal from among
the existing staff is not a part of the provisions of
the Act. Such an interpretation has obviously been
made by mistaking section 57 (4) of the Act, which
applies to the appointment of cadre professors (now
extinct), for 57 (3) which is applicable for the
appointment of principals by promotion. Section
57(3) reads as follows:

57(3) Where the appointment of principal is made by
promotion, the educational agency shall make the
appointment on the basis of seniority-cum fitness.
Compare the above with section 57(4) which is
reproduced below:

Section 57 (4) Appointments to the posts, other than
those referred to in (Sub —section (1A) and (2 ), shall be
made :I.-"}JII the educational agency [}y promotion frﬂm
among the teachers of the college or of all the colleges, as
the case may be on the basis of seniority cum ﬁmes;, orif
none among them is fit for prm}mtiau, by direct
recruttment. The condition that direct recruitment
can be resorted to only if no suitable candidates are
available for promotion applies only to
appointment of cadre professors, not for
appointment of princi pals. vaiuusl}r, the Supreme
Court has mistaken the one for the other. It might be
a simple error. But its outcome is serious. It
compromises the rights of not only teachers
working in aided minority institutions but also
others belonging to both mi nority and non-minority
Fummunitias ~ho depend on such state-funded
institutions for the education of their children.
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The Structure and Content of
Higher Education in Kerala

Report of the Seminar, Curriculum Workshops
and Academic Committee survey

The AKPCTA Academic Committed Seminar on the

‘Structure and content of higher education’ was

held on Oct 28, 2006, on the occasion of the

inauguration of the Conference Hall in the State

Committee office in Thiruvanathapuram. Major

structural and curricular aspects of Arts and

Science Colleges were discussed in the seminar and

the curriculum workshops organized during

‘November 2006. The issues focused in this seminar

included:

s Strengthening Public Funded Higher
Education

®  De-linking Unaided Courses from Aided
Colleges.

= Enforcing the Rule of law in Higher Education
Institutions.

®  Sanctioning Regular Teaching Posts for
courses started during 1997 -2001.

B Student Enrollment Problems

®  Democratization of University System.

m  Curriculum Reform in the State Universities.

A. About inar

The seminar on the structure and content ofhigher
education was inaugurated by the Hon. Minister
for Education Shri. M.A. Baby. He called for a
thorough revamping of the existing system of

« nvcurarionior THEGONE:
D wgr MA BABY (Hun’bfe Mrmster for Educatlon)

ceducation for the benefit of the common man.

Among other things, he highlighted the following

aspects of education.

m  The reform of education should start from the
school level.

m A strong and equitable system of school
education is a pre-condition for a vibrant
higher education system

m  Realistic policies are required for sustaining
the benefit of Kerala’s school education system.

w  The establishment of the Kerala Higher
Education Council will pave the way for
formulating realistic policies in higher
education.

m  The Council will be similar to the State
Planning Board in its nature .

= AKPCTA has got a definite role in reforming.
the higher education system and the
authorities will give due attention and
importance to the suggestions of AKPCTA.

In his keynote address Dr.K.N. Panikkar, noted
Historian and former Vice — Chancellor of

Sree Sankaracharya University of Sanskrit, Kalady,
made an impassioned plea for reforming both
structure and content of higher Education in Kerala.
He stressed the need for a system of higher

[ )
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Education based on demoeratization of 1he

avademic svstem and reforming the citoulat

comtent His mator arguments for e o ed

1 Inkerala, higher edveation s comeideresd as a
rwore e bevsaon ol Thee s bawrb s Toeabion evelem

2]

Higher educatiom s o des el of Tearing in
whivh SN walizat ooy ts e Ballimar kool 1t

1 The most important component of highet
aducation namely resecanc b s cither ignore)
or neglocted at all levels

4 The mtendisaphnary nature of studies/
stbnevtsn the lugher edocation level s o
properhy revognized and worked at in our
volleges and universibies

o Thvh*.‘u'hmg—h-.u‘ning|"l'un"-._hi.~nnt]‘lruiwrt)r
takenvare of

6 Qur ibraries are not properly funded and

neglevted Dy the academic community.

The devlining flow of funds acts as a major

constramtin developing the higher education

msthitubions and infrastructure.

The large number of vacant teaching positions

i college and universities act as a limiting

tactor in providing quality education.

Y Thecontract system / guest lecture system has
svstem and this should be abolished at the
carliest.

10. The quality and content of our syllabi should

be constantly revised.

o

The seminar discussed the general guideline
prepared by the AKPCTA academic committee for
revising the syllabus of the undergraduate courses
in the state universities. Nearly hundred teacher-
representatives and well-wishers from ditferent
parts of the state actively participated in the one
day seminar The teachers during the discussion
stressed the tollowing aspects ot svllabus revision,
1. Athrough revamping of the curriculum with
clear objectives should be attempled
The polincal objective of tighting the neo-
liberal pohcies and designs should be taken
care of in the syllabus revision exercise
3 The existing unfavorable teacher student ratio
and contract system in teaching are constraints
i the Introduction of semesler system in
undergraduate level now
4. The problem of PO semesterization should be
addressed ona priority basis
Models of partiapatory / sludent = ventned
learning should be deseloped and discussed
in detal
6 Prublems ofinternal evaluation espeaally with
the growth of self fimancing stream should by
analyzed seriously

Tt

=N

B COTLECE TEACHER- Juniey 2007

7. 10T should be introduced asa tool analysisin
different nurses/ papers

B Effestive models of social service should be
frw orprorates] intothe currie ulurn

9 Araining peogtammes for the tear hers should
bas atganize] eepularly by the universities

1) Aqquestion itk systern chomale] be dey "lﬂ;"*.ﬂ
inenll subyer ts

11 Problem of vew ational courses shenild be taken
tareof

12 Examination reforms shold be comsidered as
partof curriculum reforms The grading systern
and credit -eernester systern <he rilcd b emefericler!
to the colleges with the introd uctiomn of the
concept of dluster of collegesin the state

B. About the curriculum workshops.
On the basis of the broad consenisus in the eminar,
curriculum workshops for 18 main stream subjerts
were held in 4 university areas The workshop tor
languages (Malavalam, English, Hindi & Sansknt)
and Commerce were held on 4-5™ Nov 2006 at
SrecKerala VarmaCollege, Tnssur The workshop for
Humanities and Social Science (History,
Ecanomics, Political Science and Psychology) ) was
held on 4-5" Nov. 2006 at U.C. College, Aluva. In
the state commutter oftice at Thiruvanathapuram,
the workshop tor physical and mathematical
science( Mathematies, Physics, Chemisteey,
Statistics, computer science and Geology Jand Life
Science (Botany and Zoology ) were held as Nov-
11-12% 2006 The workshop tor Educanon was held
on 18-19™ Nov, 2006 at Govt. Engy College Kannur
Nearly 250 teachers in different subjects atrended
the two-day wurLahup-, Experts invanous subjects
and vore comunittee cony eners led the discussion
in the workshops The new syllabus is being
tinalized and will be published in Janwary 2007 The
mrnl:ul_u.m workshops organized by the AKICTA
acadenic comumuttee is the Lirgest partaparery and
democratic exercises i curnicwlum desiering 1o
Kerala Itwill provide a state beved model . iln {
t el curnoulum

tor undengraduate course for the state wniveesetes
in Kerala

C.Academic Committee survey on
student enrollment, courses and teaching
posts in aided colleges.

ARIUTA scadenue Conunettee conduceed a survey
on the Changing oature of student enrollment,
tounses and teaching positions in the prvate aided
volleges i herala It was conductad dunng the
month ot October 2006 Nearly 60 calleges
including, rural and urban , were selected far the
purpase ot survey trom all the 14 districts in the




state of Kerala. Itcovered anine year period from
1997-98 to 2005-06. 1t was primary intended to
prepare a status paper on the changing structure
and content of higher education. Following are the
preliminary findings of the survey,

I. Student Enrollment Trends

(1997-95 to 2005-06)

a) Student envollment in traditional streams of
study increased marginally, 1t showed an
annual average growth rate of only 3 percent

during the period between 1997-98 to 2005-00.

1) In some arcas, where there is a proliferation of
unaided and off-campus courses, there is a
decline in the number of students who take the
final examination in traditional subjects,

¢) Student enrollment in new generation courses
increased considerably It showed an annual
average growth rate of 15.4 percent during the
period between 1997-98 to 2005-06.

¢) The number of students admitted in almost all
traditional courses exceeded the number of
students sanctioned for the courses.

II Changing Nature of Courses:

a) Thereisa tremendous increase in the number of
new generation courses in science strearm.

b) The increase in aided regular courses is
marginal compared to the growth of self-

financing / off- campus courses. These mainly
courses started to accommodate the surplus
leachers.

¢) The co-existence of aided courses and unaided
/ olf-campus courses is considered as a normal
academic arrangement in the MG and Calicut

University area colleges,

d) Large proportionof the new generation courses
are in the self- financing stream.

111 Declining number of permanent

teachers and growth of contract system:

a) There is a marked decline in the number of
permanent teachers in the aided collegesin the
state. The extent of shortage of permanent
teachers varies from colleges to colleges. Onan
average it is 30 percent This is filled partly by
govt. paid guest lectures and managemnent paid
guest lectures.

b) There is a large increase in the number of
management paid guest lectures.

c) The contract systemn of teaching is growing asa
result of the growth of unaided courses and the
refusal of the govt. to pay salary to the guest
lectures in the courses started during 1997-98
to 2000-01.

A detailed subject-wise /graphical illustration of
the major findings of the survey will be
published in the journal.
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Mational Development
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Education.




3. Social Perspective/Higher Education s
Social Justice

4. Structure/Governace of Colleges and
Higher Education,
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Resulutlons adopted hy the XXV Annual Academic Conference of AIFUCTO -
mgved by the AII Kerala Prwate Col lege Teachers' Association.

G huion L

1. The XAV Annual Avademic Conference of the
AIFLUCTO resolved to request the Govt. of In-
dia to make a Central Legislation for regulat-
ing admission, fee structure et in Professional
Self-financing Colleges in tune with the “The
Kerala Professional Colleges Act 2006 and it
may also be included in the 9th schedule of the
constitution of India.

2. Ttisresolved that the AIFUCTO should implead
in the apex court to ensure in the senjority cri-
teria for appointment of Principals, in aided
colleges, including institutions run by minor-
ity comununities.

It is resolved to request the UGC to formulate

criteria for democratisation of this academic
and administrative systems of the universities
all over India. Itisalso resolved to request the

UGC to ensure the student representation in

a3

The XXV Annual Academic Conference
of AIFUCTO held at Chennai from 1st to 3rd Decem-
ber 2006. Taking note of important International and
National developments including the set back
‘against American hegemony inlraq, Iranand North
Korea and pro-democratic developments in Nepal
and Latin America and also taking into account the
failure of the UPA Government to honour its NCMP
commitment to the full, has resolved as follows:

AIFUCTO takes strong note of privatization and
commercialization of Higher education by the Cen-
tral Government and some State Governments, This
is unconstitutional, violative of domestic rules and
anti-people, anti-student and anti-teacher. This
trend is to be countered through sustained struggles
of all democratic forces.

AIFUCTO expresses its total resistance to WTO

RESOLUTION

the University bodies.
4. Atpresent the upper age limit for deputation of
teachers under FIP is 45 years for men and 50
years for women. It is resolved to request the
UGC to raise the upper age limit for granting
deputation under FIP to a uniform level for all
teachers.
NAAC is not competent to assess all the Higher
Education Institutions in India in a rational
way, considering the regional and socio-eco-
nomic diversities. Hence it is resolved to re-
quest the UGC to formulate norms for the con-
stitution of State Level Higher Education As-
sessment Council with the financial assistance
of the UGC.
6. Itisresolved to request to the UGC to stipulate
that, the minimum teaching service for a per-
son to be appointed as principal is 25 vears

n

.... A
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and GATS inspired neo-liberal policies in the field
of higher education. The one-room private univer-
sities of countries like Australia, USA, Canada and
UK want to make forays into the vital sectors of edu-
cation in India.

AIFUCTO notes with concern the continuous
efforts of the State to withdraw fromaall vital sectors,
including higher education, leaving space for local
and foreign private plavers with the objective
commuodifying and commercializing education. The
annual conference has initiated steps for formulat-
ing an alternative policy on Higher Education
which emphasizes the democratization of access,
contentand structure of education. The draft docu-
ment, which has put forward the slogan “SHARE
KNOWLEDGE: SHARE DEVELOPMENT”, has in-
corporated the policy perspective of AIFUCTO that

KERALA PRIVATE [
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QUALITY EDUCATION FOR ALL AT ALL LEV-
ELS OF LEARNING is one of the fundamental pe-
quirements for the realization of the objective of in-
clusive national development in the post industrial
knowledge driven economy

While welcoming the UTA'S NCMIP with regard
to allocation of 600 G tor education, AIFUCTO
strongly resents the lack of political will as evident
from just 0.4% increase in GO allocation in 2005 -
2006 taking it to less than 3.6% of G, AIFUCTO
has consistently advocated the public awarenoss
campaigns in cooperation with trade unions, orga-
nizations of youth, students and women. All these
progressive forces have to urgently joint together
for launching a country wide resistance movement
against the indifferent attitude of the UPA Govern-
ment towards fulfilling its promises to the people.

AIFUCTO notes with concern that there has yet
been no central legislation in regard 10 the 86th
Constitution Amendment on the Right to Educa-
tion. Abdication of fiscal responsibility and lack of
sensitivity to federal ethos on the part of the Central
Government s clear from itsinsistence that the States
bear a part of the expenditure for implementing the
scheme on terms dictated by the Central Govern-
ment by passing the “Model Right to Education Bill
2006" by the State Assemblies.

AIFUCTO will take part in the national strike on
14th December 2006 along with the Confederation
of Central and State Government Employees, Teach-
ers and Workers on the basis of the 16 point charter
of demands, which includes the following:

Check pricerise.

Lift ban on recruitment. :

Stop contractualization and out sourcing.

Stop downsizing and disinvestment of PSUs.

Restore right to strike.

Withdraw cuts in EPF and GPF.

No to legislation on Pension Fund Regulatory
and Development Authority

No to raising of FDI cap in Telecom, Insurance
and Banking

No to FDI in Defence, Retail, Agriculture and
Education

AIFUCTO calls upon all its affiliates and all
teachers to join the National General Strike on 14th
December and make it a grand success.

AIFUCTO has resolved to hold a massive rally
in New Delhi during the Budget Session of the Par-
liament to demonstrate its strong objections to the

failure of the Central Governement to allocate 6% of

EERALA PRIVETE
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GDP for_educationand to legislateon fm'-'lmli com-
pulsory education and l-.nivn'f.-.m! that IIIF,{ entral
Government constitute a full-fledged NATIONAL
COMMISSION FOR EDUCATION onthe madel of
Kothari Commission in order to address the consti-
wtional commitments o demoeracy and social jus-
tiee in the context of the new challenges in Eduea-
tHon. The MARCH TO IPARLIAMENT will be held
on the 12th of March, 2007, AIFUCTO ealls upon all
affiliates to make preparation inadvance [nru_n:-'.u r-
ing participation of large number of tv.u-h:.-rs,.ml thie
March to Parliament, AIFUCTO will take all initia-
tive to involve all tleachers’ organizations, and the
organizations of youth, women, students, peasants
and workers and civil society which oppose wrong
policies of Government of India. _

AIFUCTO has resolved to whole-heartedly join
forces with the World Federation of Teachers’
Unions (WFTU-FISE), the only international, demo-
cratic and progressive forum for teachers of the
world. AIFUCTO calls upon all its affiliates to mo-
bilize resources and personnel for holding the IN-
TERNATIONALCONFERENCE OF FISE to be held
at Rajendra Bhavan, New Delhi from 9th to 11th
March, 2007,

AIFUCTO demands immediate resolution to the
pending problems including the following: 1) CAS
from 1.1.96; 2) Professorship in all colleges under
CAS; 3) Merger of 50% of DA for all teachers draw-
ing UGC scales in all States; 4) Third promotion to
all teachers; 5) Fitment fixation at Rs. 14940/; 6)
Extension in time for Refresher/ Orientation co LIrses;
7) Appropriate Scales of Pay for Instructors, Coaches
and accompanists; 8) Granting of stagnation incre-
ments; 8)Uniform Implementation of UGC recom-
mendationson Retirement Age, Retirement Benefits,
Medical, Housing and Travel Allowances.

The Conference expressed serious concern at the
negative terms of reference in the constitution of the
new pay commission of the Central Government
employees, like the absence of commitment to 1-1 -
2006 as the date of implementation of the new pay-
scales and the proposal for the review of the pen-
sion scheme for the retired and serving employees.

AIFUCTO demands the constitution of the UGC/
AICTE Pay-Review Committee at the earliost,

AIFUCTO further demands payment of interim
relief and introduction of the new pay-scales from
1-1-2006.

Prof, Thomas Joseph
President

Dr. V.K. Tewari
General Secretary




Empower states to
regulate Private institutions:
AIFUCTO

The Al Tndia Federation of Uaversity aned
College Teachers” Orgamisation (AIFUCTO) presi-
dent Thomas Joseph demanded that the Centre
should enact a legislalion empowering States o
ettectively regulate private educational institu-
tions. This would be one of the ways to ensure
more aceess b education) provided for all stake-
holders, he added.

AIFLCTO general secretary V K Tewari said

thal the federation was agamst the Fareign | irect
Investment eap in education, which, if allowed,
could lead to the mushrooming of “one-roomed
universities” in the country. The whole policy of
privatisation of education was against the inter-
et of the common people. States should not legis-
late private universitics. Further, entry of foreign-
ers through the GATS agreement will anly
L'nmr;mdif_':,-r and commercialise education.

TJ-L‘ i‘s[l Inrlm I"Ldur;ltmn nf University and
College Teachers” Organisation has decided to
conduct a massive rally during the Budget Ses-
sion on March 12 in New Delhi pressing 16-point
charter of demands, which includes allocation of
six percent of the gross domestic product to edu-
cation.

Dr V.K. Tewari, general secretary of AIFUCTO,

~ Teachers to march in Delhi

it s
said, “The Union government r-.hnu!r] enact aleg-
islation empowering state governments to regu-
late private universities.”

The AIFUCTO, which has opposed foreign di-
rectinvestrnent ineducation, said it was not averse
to signing of MOUs by Indian universities with
their foreign counterparts for academic collabora-
Hon.
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ECONOMIC FOCUS

PS. Mohana kumar
55 College, Kalady

' How far Indian Rupee
is Liberalised ?

In the year 1994 India accepted in principle
current account convertibility of Indian rupee. The
Government of India decided to revisit the theme of
fuller capital account convertibility (CAC) and
constituted a committee to set out a road map to
fuller CAC. The main areas of CAC are external
commercial borrowings (ECB), fo reign investment,
NRI deposits, Indian corporate investments abroad,
relaxation given to authorized dealers and banks
in India, transactions related to resident Indians,
etc.

The present capital account convertibility limits
are given below.

1. ECB
a) 5500 million or equivalent with a
minimum average maturity of 5 years,
b} 520 million if maturity is 3-5 years
¢) Less than $20 million if maturity period
isup to 1 year.
2. FDIL
Allowed in all activities except in a few items
3. His
a) Aggregate holding of all FlIs should not
exceed 24% of paid up capital of a
company
b)  Thislimit could be raised to 49% if general
body passes a resolution.
4. SingleFII
The ceiling for investment is 10% of total paid
up capital
5. NRI
Deposits are repatriable. NRIs are allowed to
remit proceeds from sale of their immovable
properties (house, shopping complex, real
estate etc) in India. The ceiling is $ | million
(ie, Rs.4.5 crores per year)
6. Investment by Indian Companies abroad
a)  Allowed up to certain limits ie up 1o 100%
of their networth
b) They can purchase immovable properties
abroad
7. Indian banks
a) They can invest FCNR (B) funds in
overseas markets

b)  Canalso hedge against currency risksand

price risks
8. ResidentIndians

a) They can remit foreign exchange for
employment abroad, education, medical
treatment, emigration, foreign tours, gifts
etc. Limit is uniformly 5 1,00,000 based
on self declaration.

b) Open, hold and maintain current account
in India out of foreign exchanged acquired
by them.

¢) Canretain foreign currency upto $2000

d) Caninvest in rated bonds/fixed income
securities abroad upto certain limits

e) Can borrow interest free loans upto §,
2,50,000 from their close relatives in
foreign country.

f) Canhold international credit cards

The following are the important countries
which follows filler CAC (with certain limits) with
the year of introduction.

UK 1979
Germany 1981
Netherlands 1986
Denmark 1988
France 1990.
Sweden 1989

Finland 1991
Spain 1992
Portugal 1992
Ireland 1993
Greece 1994
Australia 1985
[taly 1990 New Zealand 1985
Belgium 1990 Austria 1991
All these countries retain a variety of
capital controls with specific provision relating to
banks and credit institution and institutional
investors, No country has 100% CAC. There
are three pre requisites for liberalizing the capital
account as pouted out by Griffith Jones, Williamson
and Gottschalk. Viz. (a) financial sector reforms (b)
fiscal balanee (¢) properly designed monetary and
exchange rate policy. All this will take time in India,
50, we must not rush to announce formal
acceptance of the CAC obligations with fanfare or
out of pressure from developed countries or out of
false prestige. Let us go step by step till we satisfies
the basic fundamentals.
CKEF.Iu FRIVATE
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How far Indian Economy
is strong in fundamentals
Tie GDIF arowth rates during a decade retlect the
ctrength of Indian cvonomy inmany areas Itisalso
e thar large parts of our population are still to
exrorience a decisive improvement i their
ndand of livingg. The pen eritage of the population

below the poverty time is devreasing as per NS5
socords (There are alternative claims also) Far too

Table. 1

many people still lack access to I_msi_c: s:crvi::es such
as health, education, clean d r:nl_-unb water and
canitation facilities. These problems are more severe
i1 some states than in others. The strength of the
cronpmy are reflected in some of the macro.
w.-nnnmﬁ'urniimturh The wml-:m-ﬁﬂnfthut:mnnm}r
are reflected o some of the F'»m'ml-c{-gnﬂmic
indicators. The t.lhfrhj;iwn'tn-Euwdcpmtsbuththu

strength anud weakness,

Macro Economic Indicators

,j Variable Ninth Plan Tenth P'lan

| GDP growth (%) 5.5 70

| Agriculture 2.0 1.8

| Industry 4.6 8.0
Services 8.1 B9
Saving (%o of GDP) 23.1 28.2
[nvestment (% of GDP) 23.8 27.5
Current account balance -0.7 +0.7
Combined fiscal deficit 8.8 8.4
Forex resources (US billion) 54.2 151.6

Table2
SOCIO-ECONOMIC INDICATORS
Variables Years Best state | Worst state

1990 2005 2005 2005
P{J‘-'Erf}' (%) 36.0 27.8 f.16 47.15
Per capita National
Product (Rs) 7321 11799 16679 3557
Elementary Education
(16-14 years) % 55.3 71.1 93.1 55.8
Infant mortality 80 60 11 B3

Impurtant challenges ahead are with regard to public services to poor, deceleration in agricultural growth,
poor manufacturing competitiveness, environmental problems, and divide between the rich and the paor.

MONTHLY TIPS
Financial inclusion: It is the delivery of banking services at an affordable cost to the vast sections of

disadvantaged and low income group.

No-frill accounl: To make available a basic banki ill's ace i S AN
e available a basic banking no frill's account cither with NIL' or very minimum

. balance, to vast sections of population,

FKinancial Quotient: FQ planned enables one to test his /her own level of und erstanding about the banking

and finance subjects.
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MINUTES OF THE MEETING WITH REPRESENTATIVES OF

10.

11.

12.

TEACHERS’ ORGANISATIONS AND OFFICIALS
AT DURBAR HALL ON 20-10-06.

The meeting started at 5.15 pm and was presided over by Hon'ble Minister for Education & Culture,
The list of partivipants is attached herewith. . _

The Hon'ble Minister welcomed the participants and expressed regrets for l.:hud-‘:iay in coming to the
meeting. Then he requested them to explain the problems as briefly as possible.

Shri. K- NMohankumar, General Secretary, AKPCTA started with the first demand.

i.e., “Denial of salary of newly appnjnlfcd private aided College teachers”. He dlunlt at I:T-ngth on the
problem citing the Rules and Acts, The law passed by legislature is being denied continually. The
dearth of teachers in colleges is a reality, Though some courses were sanctioned between 1998 and
2001, no course has been sanctioned betwoeen

2001 and 2005, As such considering the staff strength prepared by Director of Collegiate Edu::.{ltirm in
October 2002 as a basic doc ument, he appealed to Government to issue a general direction to disburse
the salary of all Private Aided College Teachers whose appointments have been duly approved by the
University. He mentioned, inter alia that the staff strength should be fixed by the "academic body” and
not the non-teaching staff inthe office of the Director of Collegiate Education. Otherwise there will be
a situation wherein even examinations could not be conducted due to dearth of teaching staff.

Shri. Augustine Joseph of KPCTA required dlarification about the difference in the no of excess teach-
ers. It was 638 in the adalat conducted by the Director of Collegiate Education in 2002 but 2500 in the
GO issued on 10-8-2006. The ambiguity should be cleared by conducting another adalat or by some
other means. He agreed with AKPCT A General Secretary on other aspects of the issue.

Shri. M. T. Joseph, KPCTA wished to know whether Government has changed the criterion in fixing
work load and whether it is the reason for the difference in number of excess teachers in 2002 and
2005.

-Director of Collegiate Education explained that the staff fixation statement of 2002 was not meant for
appointment but for retaining the teachers became excess due to delinkig of PDC for which at least one
hour work load was considered. This fact was mentioned in the proceedingsitself. But the University
wrongly took it as the actual staff strength and has been approving appointments.

Then Shri. R, Mohanakumar asked whether course sanctioned between 1998 and 2001 were consid-
ered in the fixation of staff strength. Director of Collegiate Education replied that courses sanctioned
with conditions such as “without exceeding budget limit ‘without additional financial commitment”
has not been considered.

Principal Secretary, H.Edn. explained that almost 408 courses were sanctioned between 1998-2001
with certain conditions. When staff strength was calculated excluding those courses, excess teachers
were found to be around 2000. As per the direction of the then CM in the meeting held with Manage-
ment Association on 28-2-2006 staff strength was reworked considering these courses. Even then the
number of excess teachers were found to be around 1380 and deficit 1500. The issue involved is
financial commitment on the part of Government. FI)'s strong rejection of the proposal is the cause of
this problem. As a policy matter this can again be taken up with the FD,

Principal Secretary also said that the worknorms are determined by the University and the Director of
Collegiate Education has only applied it.

Shri. R. Mohanakumar observed that thisis not disputed issue and it has been mentioned in GO dated
10-8-2006 that the courses sanctioned between 1998-2001 will be considered for staff fixation. He also
pointed out instances of incumbents approaching courts and obtaining judgment and Government
maoving for appeal which is against the declared policy of LDF Govt that no unaided courses will be
sanctioned.

Deputy Director of Collegiate Education, Thrissur pointed out instances where teachers are not get-
ting salary for over two years and approaching courts which will adversely affect the teaching learn-
ing process.

Shri. Augustine Joseph expressed the view that it is not a problem which can be solved instantly. e
urged the Government to solve the problem by conducting another Adalat or so.
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19.

20.

21,

25,

Shri Prathapchandran Nair, Syndicate Member said that denial of salary is due to some decisions
paken in the Secretariat and expressed concern about what the teachers should do in this precarious
situations There s no need for another adalat and appointment shovuldd ’rw:npprw.-rrl hased on the
weorrk, Tonud assessed by Addalat 200 'rh-:-rnpll.tu'mwl thiat it 1s the |Im'-'r'rufﬂ|l' Lniversity W0 assess
workload stalt strength conrse, ¢t Bt these have been taken away from thern after 2001 and re-
Li“.-ah*d tor reshorngg e Jinvers T mivereitly

whri M1 Inm-ph raidd Ut seonk load shonled b assessaedd considering courses sanctioned after 1998
alse Teavhers hav ing long servive shouled oot besent o bl therebiy womnding ”"""T‘!IHFHI}' He
Al l'\!‘l'l'\‘-i‘li thee e Bo o Cob) B Dhves tor o © allegeiate Febuie atiom

Shee B Mobanakumar uegged that the requiest for continuity in F 15 s hosedls frorn 104 deputed teachers
i e be ordensd urgently Test they should aleo be induded in the F'-nn] tif exceas teachers He alwn
eapressed concern against sending such files 1o FIYor concurrence

shre Mobana kumar, Deputy Director of Collegiate Education, Kollam expressed the reed for a
ventralized legal system so that affidavits given from vanous 1)s should nnt differ arnong thern-
selves Healso expressed the need for Covernment directionin the issue of giving salary

Hon'Ble Minister summarized the issue and said that the further pendancy of the issue will be detri-
mental to the acadenue atmosphere in the colleges. The decision to accomms wlate teachers having at
least one hour work load has been taken to protect them: As such the Miruster promised a derision
will be taken by Government consulting FID since it involves finan ial commitment most probably
within 2 months or at the most in three months. The question of dedsion taken at Secretary level at
present will also be considered, if need be, along with the question of protecting the reasorable
autonomy of the University based on the common criteria accepted by Government

“Minister assured that the salaries presently drawn by teachers will not be wathheld. The Mirster
turther said that the Government is contemplating amendment to various University Actsand Stat-
utes to ensure autonomy and accountability of the Universities”

The next point discussed was refusal of salary to teachers after placement Thus 15 bewng dore By
Deputy DCEs a circular issued by Director of Collegiate Education against the basic G O (P) No. 171/
99 /H.Edn. dated 21-12-1999 (implementing UGC scheme) Shr K Mohankumar and Shri. August-
ine Joseph detailed the issue. Deputy Director Kollam observed that workload has to be considered for
giving placement as per the circular issued by Director of Collegiate Education dated %-2-2004, and
also as directed by the Accountant General (Audit). On being asked by the Hon'ble Minuster how a
backing off from the basic GO occurred, the Principal Secretary explained that this was due to the
direction that the work load of excess teachers due to pre degree delinking should not be considersa
for placement because the teacher working on the excess post does not have the approved work load
“Minister directed that the placements approved by University should be honoured”

“Orders will be issued for the continuance of the deputation of 104 teachers now working on deputa-
tion in higher secondary schools”

Next Shri. R. Mohanakumar raised the issue of counting of broken spells of services for placement
Shri. Augustine Joseph also raised the same issue. Minister promised to exarmune the matter Shn K5
Muohan Das, DD, Kottayam said that several court cases are pending in connection with the issue.
Shri. Augustine Joseph raised the issue of Earned Leave Surrender Shre B Mohanakumar, =hn
Prathapchandran Nair, DD, Thrissur etc. spoke on the issue. Hortble Minuster assured that this will
be examined

As regards withholding of advance increments awa rded toSelection Grade Levturers when they are
redesignated as Readers the Minister said that this anomaly has to be corrected pmumaedinedy

Minister also promised to examine placement of lecturers (selection grade) on completon of 9/10
years of total service for PhD /M Phal degree holders

The nest issue discussed was withholding of salary of teachers who are mutually transternad Shee R
Mohanakumar, Shri. Pratapachandranand Sri. Augustine Josephispole onthe ssue, Hon'ble Muns-
ter said that the issue has already been settled issuing GO Fle also promusad to ssue guidelines, it
nevessary, regarding salary of teachers who areonrefreshier coueses As regands PForadit card hon'ble
Minister assured that it will be setted as carly as possible using maodern technology. The delay in
passing arrear salary bills was imstrog tedd o be setthed wathun Vimonthes. Other issues such as reckon-
ing of Private Anded service lor pension ambaguity nadnussibility of HRA consequent on pay revi-
ston 2004 and other pay revision issues will b exanunasd, Hon'Ble Minuster pronused.

“The Minuster directed that the anomaly of reductionof HRA for teachers under Ernakulam Deputy
Directorate be rectiied. The amount received from LG tor payment of substitute salary shall also be
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Disburse salary without
delay: Upa Lok Ayukta

Acting on thecomplaint of | 1 arikeishna PPillai, the branch seeretary of Al Kerala Private € HHL‘HL_‘
Teachers” Association (AKICTA), Upa LokAyukta Justice N Krishnan Nair has come to tllw rescue of
the teaching and non teaching staff of Dr Padiyar Memorial Homaocopathie (PMIT) Medical € HHL‘H:;
Chottarikkara. Justice Krishnan Nair has directed the authorities concerned to disburse the salaries
withoutdelay,

Dr Harikrishna Pillai brought to theattention of Kerala Lok Ayukla about the untold miscries of the
teachers and other staff members of PMUEI Medical College, due to the inordinate delay in payment of
salarivs.

According to Rules for Payment of Salaries to the Staff of | rivate IHomocopathic Medical Colleges
(1996), the Establishment Bill of the teachers and staff of private homoeopathic medical colleges has to
be verified and passed by the principal of Government FHomocopathic Medical College,
Thiruvanantha puram, on the capacity as the controlling officer, prior to the payment of salary,

The teachers and staff of PMH Medical College had to wait for months for their salarics as the
Establishment Bills were reportedly entangled in the office of the Principal of Government HIMC in
Tinivananthapuram,

Text of the judgment is given in Page 43

Exragrs Nepwe Seavice

disbursed without further d elay”.

Collegiate Education, . Ernakulam.

26.  “The Minister assured that the questions of 12, Smt. G. Lecla, Accounts Officer, O/ the
merger 50% Dearness Allowance with Basic Deputy Director of Collegiate Education,
Pay and relaxing the G.O. regarding leave Ernakulam:.
availed after the date of superannuation for 13. Shri. M. . Paulose, Accounts Officer, 0/0 the
the current year will be taken up with the Fi- Deputy Director of Collegiate Education,
nance Minister”. Ernakulam,
The meeting came to an end at 8 p.m. 4. Shri. I". Ramachandran Nair, Special officer
LIST OF PARTICIPANTS I’f:r scholarship Director of Collegiate Educa-
SLNo. NAME & DESIGNATION tion I(Annuxuu]rTh[rm-nmmtlmpurﬂm.
L Shri. A. Prathapachandran Nair, AKPCTA 15 Shri.v, H"'lf'k“ﬁh‘"ﬂﬂ; Accounts Dtricu:_-f Di-
2. Shri. R, Mohanakumar, General Secretary, rector of Collegiate Education’s Office,
AKPCTA 1"]1lr_uvmmntlmmmm. ;
3 Shri. K.S. Jayachandran, AKPCTA. 16, Shri. M. }:.fhllmn kt_umr, Au:mut}ts L“}rfirulril)i-
4. ShriK.Vijayadharan, Secretary, AKPCTA, ,IF“TEW of Collegiate Education’s Office,
Lecturer, SN College, Kollam, 17 ::;:Ir:jr;’:n: —— w
5. Shri. A.P. Kuttykrishnan, President, Lo e e hadmaa Kumar, ‘d"“”,““t_"‘mf'fw'
AKPCTA (SirSyed College, Taliparamba) leuut-._ar of Collegiate Education’s Office,
f. Smt. M.S. Girija, Deputy Director of Colle- 18 1::“ r'ﬂ]:;t:lfx'ltltf'_ll?l.lrﬂ[l]: ; : :
giate Education, Thiruvananthapuram. ¢ omt i ',11""}“-"H“mf"5_"f“ﬂ F), Director of
7 Smt. J. Thulasi Bai, Additional Director, Col- ; L..:'rl]‘u};mh:* l:ldm'a_tmn,T}urumtmmi}npurnm.
legiate Education, Thiruvananthapuram, Lol !-.]h”' LG, h"'h“'r".'" A”P 070 the Director of
8. Shri. C. Mohanakumar, Deputy Director of (',"Ilf‘w‘"t,v I%L!“"“"“'," Kollam. :
Collegiate Education, Kollam, 20, Shri, | 5,4 .upql.\krmhmnl, AQ, Deputy Di-
9. Shri. K 5. Mohana Das, Deputy Directorof rector ol { ollegiate _Edl“'ﬂhi”h Kozhikode. .
Collegiate Education, Kottayam, 2l S b, hl:rrkupnrrl..hl‘i, U/0 the Deputy Di-
10 Dr.C. Vasanthakumari, Deputy Director of "";‘*Ii‘jri"fE'”““ﬁ“‘"" Education, Kollam.
Collegiate Education, Kozhikode. 22. Smt. K Pa ’k“lﬂki".! W, AO, Deputy Director of
11.  Smt K.V. Lalitha Devi, Deputy Director of Collegiate Education, Thrissur,
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Judgmen L

KERALA LOK AYUKTA
PRESENT

THETONBLE MR. JUSTICE N, KRISIHNAN NAIR, UPA LOK AYUKTA
Tuesday, the 12" day of December, 2006

Complainlt No. 804/ 2006

Complainants : e, ) arikrishia Pillai
Sevcretary, AK PCTA

Respondents : 1 Dr 'adiyar Memorial Homoeopathic Medical College
Chottanikkara P.O
Eranakulam District
2 V.M. Janakikutty
I’rincipal and controlling Officer
Government Homoeopathic Medical
College , Manakkad I’.O
Triruvananthapuram

By senior Government pleader

ORDER

The grievance voiced in the complaint is the inordinate delay in disbursing the salaries to the
teaching and non teaching staff of Dr. Padiyar Memorial Homoeopathic Medical College, Branch
Chottanikkara P.O , Eranakulam. The complainant is the Branch Secretary of the All Kerala
Private College Teachers Association. Dr. Padiyar Memorial Homoeopathic Medical College,
Chottanikkara. The system of direct
Payment of salary by the government was implemented in the college vide GO(MS) No. 100/
2000/ H & FWD dated 25. 4. 2000. The principal Government Homoeopathic College
Thiruvananthapuram is the Sanctioning —Controlling officer. As per the “Rules for payment of
salaries to the staff of Private Homoeopathic Medical Colleges 1996 “, the principal of the concerned
college shall be the drawing officer in respect of the members of staff. The principal of concerned
college has to prepare the establishment bill and forward the same to the principal, Government
Homoeopathic Medical College, Thiruvananthapuram. The principal of the Government
Homoeopathic medical college, Thiruvananthapuram shall verify and pass the bill and return
the bill duly counter signed to the concerned principal. Itis alleged that the teachers and staff of
the college have to wait for month to get their salaries onaccount of latches on the part of second
respondent. It is also alleged that though a sum of Rs. 12 lakhs was available in the salary
account, the amount wasdiverted for giving leave surrender and other arrears. Itis prayed that
direction may be given to disburse the salaries of the teaching and non teaching staff without
dela
};311 getting notice, the pri ncipal, Dr. Padiar memorial Homoeopathic Medical College ,
Chottanikkara filed counter affidavit stating that there is no delay on the part of the Principal to
forward the salary bills of the employees to the Controlling officer . The Principal, Government
Homoeopathic Medical College, Thiruvananthapuram has filed a statement raising the following
contentions. The allegation that there is inordinate delay in disbursing salaries to the teaching
and non teaching staff of Dr. Padiar Memorial Homocopathic Medical College, Chottanikara is
baseless. Te private aided Homoeo Colleges are bound to prepare salary bills according to the
procedure prescribed in the GO (M5) NO. 154/ 96/ 118& FWD dated 23. 3 .96, and to submit the
bills to the controlling Officer. For scrutiny and processing of the salary bills of aided Homeopathic
Colleges at least 10 days time is required. During the academic year 2005 -2006 the delay in
disbursing the salary oceurred only in the month of February 2006. The allegation that fund wad
diverted for giving leave surrender and other arrears is baseless. The bills forwarded by the
principal have to be verified as per the directions vontained in the GO, If the bills is not in order,
itwill be returned to the concerned aided college for rectifying the mistake. The delay in passing
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tions raised inthe complaint
plaint to be dismissed.

the bills was due to the omissions and errors in the bills. All . L]IIIIL"H' N
are baseless, On these contentions the 2 l‘l'-‘"[“""""” wanted the «
Heard both sides he allepation in the complaint that
On a consideration of the materials on record lind that the alich | non teaching staff of Dr,
there is inordinate delay in disbursing Hwe salaries “.: IIH'1"‘I"'||'m,i}:i‘lr::rrl Laseless. Itisseen from
Padiar Memorial Homoeopathie Modhival Colleye, © hottanikkara .rmh Al e 2004 Was
the statement filed by the complainant that the salary for b IIIH- nth of january 2005 was
disbursed only i Apel 2005, 1 is also seen that The salary for H “”I st e saslary bHL of the
disbursed only on 842006 Even according to the Mq..“.lul rl'lhilrll“; '- Irui[ was passed only an
Chottanikhara College was received in the office on 25 22006 and T arded by the principals
15320000 1t is teue that the controlling Officer has Lo verity ”"“l"”""”rul"_l u:ly'] rree With th&
ot mided volleges and return the same after duly counter siggned, ”l“'rll E:r;: i'-"(i|.'5[;{'I—-':I}"‘shfr|t'i*;
second respondent that for the seruting and processing ol ”“‘-“"I"”jl"' i” fh:! tw::lurtlm'u;nnnth&l.
reuired. As stated carier there are instances where salarics woere paic '?I I-UI' Iy counter signed jf-;
The undue delay onthe part or the second respondent to rrlull'rl the billsc l.:j}’ i jtnjjnk_in.
nothing but maladministration. There has been willful m*glrgurn'f' or unduc dt .“Y N ‘:F }K
action in the excreise of administrative functions. Therefore to distress the grievance of the
complainant the following directions are given to the ruspum‘lunl.fw‘. . P , .
. The principal of Dr. Padiyar Memorial Homoceopathic Medical College s EI pg_{:ﬁam the
establishment bill on 20" of every month and forward the same to the sm'updlruspﬂn ent;
L, The second I'i-}:-‘.i_‘tunduﬂ{ shall return the bill after dU]}-’ counter Eigﬂ{-’d within5 days trom the
date of receipt of the bill from the first respondent . _
If the above directions are not complied with, proceedings shall be initiated against the
respondents under section 19 of the Kerala Lok Ayukta Act.

4

The complaint is disposed of as Stateds:’;l_}ﬂve,
JUSTICE. N. KRISHANAN NAIR, UPA LOK AYUKTA
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(1)
GOVERNMENT OF KERALA
Finance (Movident Fund) Department
NOTIFICATION

GO0 () Now 38472000/ Fin, Diated i thaperam, 26th September, 2006,

S. 1. O.No6YS2006.—In eservise of The powers conlerred by subesection (1) of sechion 2 of the Kerala
Public Services Ach T968 (19 0f T9R) read with section dhereol, the Coverenment of Kerala, hereby make
the following rales turther toamend the General Provident Fund (Kerala) Rules, 1964, narnely.—

RULES

1. Short title and commencement.—(3) These rules may be called the General Provident Funed (Kerala)
Amendmoent Bules, 2006,

(23 () They shall come into foree at once.

(1) The provisions of these rules shall also apply lo unsettled accounts of a subseriber who died prior to
the date of coming into force of these Rules,

2 Amendment of the Rudes.—1n the General Provident Fund (Kerala) Rules, 1964,—

(1) inrule 2, for clause (¢ the following shall be substituted, namely:— (¢) “Family” means

(a)  Wite—in the case of a male subscriber

(b Husband—in the case of female subscriber

(&) MinorSons

(d)  Unmarried /widowed /divorced daughters

(e} Major/Sons (Sons/who have attained legal majority)

(f)  Married daughters

(g Father

(h) Mother

(i}  Minor brothers

()  Unmarried sisters

(k)  Children of a pre-deceased son or daughter

(1)  The paternal grand parents

Note:— Item (c), (d), (e) and (f), include step children, adopted children, posthumous children and item
(g), (h}include adoptive parent;”

Provided that if a subscriber proves that his wife has been judicially seperated from him or has ceased
under the customary law of a community to which she belongs to be entitled to maintenance, she shall
henceforth be deemed to be no longer a member of the subscriber’s family in matters to which these rule
relates, unless the subscriber subsequently indicates by express notice in writing to the Accounts Officer
that she shall continue to be so regarded; and

Provided thatif a subscriber by notice in writing to the Accounts Officer expresses her desire to exclude
her husband from her family, the husband shall henceforth be deemed to be no longer a member of the
subscriber’s family in matters to which these rules relate unless the subscriber subsequently cancels for-
merly in writing her notice excluding him.

(2) inrule32,insub-rule (1) for clause (b), the following shall be

substituted, namely:—

“(b) if no such nomination in favour of amember/members of the family of the subscriber subsists, or if
such nomination relates only to a part of the amount standing to his credit in the fund, the whole amount
or the part thereof to which the nomination does not relate, as the case may be, shall, notwithstanding any
nomination purporting to be in favour of any person or persons other than a member or members of his
family, become payable as indicated below:—

(i} if there are one or more surviving members of the family as at items (a), (b), (¢) and (d) of rule 2 (), the
amount becomes payable to all such members in equal shares;

(i) if there are no such surviving members of the family as in (i) above, but one or more surviving
members as in items (e) and (f) of rule 2 (¢), the amount becomes payable to all such members in equal
shares;

{ﬂifj f there are no such surviving members of the family as in (i) and (i) above, but one or more surviving
f?]ﬂmbl;‘rﬁ, as at items (g) and (h) of Rule 2 (¢), the anount becomes payable to all such members in equal
shares;

(iv) if there are no such surviving members as in (i), (i) and (iit) above, but one or more surviving
’?Fmb'irﬁ asatitems (i), (j), (k) and (1) of rule 2 (¢) the amount becomes payable to all such members in equal
Shares,”

By order of the Governor,
K. JOSE CYRIAC,
Prinicipal Secretary to Government.
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Explanalo R DL i dicate its general purport.)

(This does not form part of the notification, but is intended to m_E "lE:-r'illlfl Rules 1964 where the fam;

In the existing clause () of rule (2) of the General Provident Fuin {. O cibior and tia iy St th}r
is defined only the wife /husband, as the case may be, r'Iuh!r:*nn“]‘If SUD ent have decided to inly [
children of a deceased son of the subscriber is mentioned. Now the € "._UL}-rti;:-lul-:ul:-ti:“ribi.'r in the definitig 4
parents, minor brothers, unmarried sisters and paternal ;;r.uu[ pnrn'nr.‘:t! o *rl1! F;JI.'IC' (Kerala) Rulos 19,25;
Government have also decided to amend Rule 32.(1) [|l}l1! e Cieneral rlru]::"l.: :uluwrih{:r = disbursjﬁ .
for specifying the members of the family on priuriiy|=.‘lmh,nnlliurLit*aI[I I.f [lqlul"'*‘l'r”"“rﬁ having familgb o
amount standing at the credit of the Provident Fund account in ||il‘hl'lf.1_»f- 0 e unu_;: : ut
has not filed nomination under rule 8 thereof, The mnvndu?l prnw,t‘mrllhl.*»l ml{u{Ich apply settled
accounts of a subscriber who died prior to the date of coming into force of this 8.

This notification is intended to achive the above object,

2)
GOVERNMENT OF KERALA
Abslract : .
PAY REVISION 2004—REGULAR PROMOTIONS AND TIME-BOUND HIGHER GRADES 0.7‘ OR
AFTER 1-7-2004—FIXATION OF PAY—ANOMALY—STEPPING UP OF PAY—ORDERS ISSUED
FINANCE (PAY REVISION ANOMALY RECTIFICATION CELL) DEPARTMENT

G O. (P)No. 405/06/(16)/Fin. Dated, Thiruvananthapuram,
® R e 7th October, 2004

Read:—G. O. (P) No. 145/06 /Fin. dated 25-3-2006.

As per Rule 6, Annexure 2 of the Government Order read above, in cases where a Senior Governmen:
Servant promoted to a higher post (other than time-bound higher grade) before 1-7-2004 drawsless pav
in the revised scale than that of his junior promoted to the higher post after 1-7-2004, the pay of th-
senior employee shall be stepped up to the level of the pay of the junior with effect from the date o-
which the junior draws higher pay, subject to satisfaction of the specific conditions,

2. It is brought to the notice of the Government that in certain cases where senior and junior who go:
promotion on different dates after 30-6-2004, the senior happens to draw less pay than that of his junior
due to the application of the rules rela ting to option/fixation of pay ordered in the Government Order
read above, it is also reported that in certain cases of time-bound higher grade granted during the
period from 1-7-2004 to24-3-2006, certain seniors happen to draw less pay than that of their juniors due
to the application of the rules in the orders read above.

3. Government have examined the matter in detail and are pleased to order that the benefit of stepping
upunder rule 6, Annexure 2 of G. O. (P) 145/2006 /Fin dated 25-3-2006 will be. extended to those senior
employees who were promoted (including through grant of time-bound hi gher grade) during the period
from 1-7-2004 to 24-3-2006 and happened to draw less pay than that of the juniors who were/are
promoted to higher post/grade after 1-7-2004, not because of their non-judicious option for the pay,
revision 2004, but solely due to the application of the rules of fixation of payinthe G O. read above.

4. Stepping up of pay of the Senior in such cases shall be subject to Rule 6 (i) to (iv), Annexure 2 of the
G. O.read above provided that:

() Theanomaly should have arisen due to the application of Rule 7 (3)ofthe G.O. read above,while
exercising option by the senior;

(ii) the period of service of the senior that qualifies for weightage shall not be less than that of the junior
ason the date of option of the junior.

5. Appointing authorities shall be competent to sanction stepping up in such cases of anomaly in pay
subject to the above provisions. Before issuing sanction orders inrespect of Non-Gazetted Officers, the
Appointing Authority shall verify the correctness of the fixation of pay of the jum'nré who draw higher
pay. In the case of Gazetted Officers, sanction orders shall beissued subject to veriﬁmi ion by the AG. For
issuing sanction it shall be ensured that the anomaly is solely due to the ‘"‘Pl‘ilt‘atiunuftheypa}r fixation
rules in Annexure 2 of the G O. read above, and not due to non-judicious option, for pay revision,
exercised by the Senior.

By order of the Governor,

B. SASIDHARAN PILLAIL
Additional Secretary (Finance).
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(3
GOVERNMENT OF KERALA
Finance (PARC) Department

CIRCTUILAR

Now S0/06/(14) / Fin Dated, Thirwoananthapueram, 2nd Novem-
ber, 20006,

Sub—I1ay Revision 20 —8urrender of Barned Leave—Clarifications issued,

R4 OV PYNO S /00/ Fin, dated 25-3-2000

I e Covernmient Cvder read above, orders were issued revising the scale of pay and other allowances
of theState Government Employees and Teachers
As per para Mot the Government Order read
dered onee ina financial year has be

In view nl_ doulis raised by certain departimental authorities, it is clarified that surrender of Earned
Leaveisrestricted to once ina ' fina

: neial year, and therefore those who have already surrendered 20 days
Earned %""“"‘ during the year 2006-07 aré not eligible to surrender the balance of 10 daysduring the current
financial year,

above, the number of Earned Leave that can be surren-
e enhanced from 20 to Mdays.

B. SASIDHARAN PILLAL
Additional Secretary (Finance)

(4)
GOVERNMENT OF KERALA ABSTRACT

PUBLIC SERVICES—RECKONING PRIOR SERVICE FOR SERVICE BENEFITS—
FIXING TIME LIMIT—ORDERS ISSUED

FINANCE (RULES) DEPARTMENT

G.O.(P) No. 452 /06 /Fin. Dated, Thiruvananthapuram, 6th November, 2006.

ORDER

Ithas come to the notice of Government that in many cases Government employees approach Govern-
ment/Competent Authority at the fag end of their service or at the time of their retirement on superan-
nuation or thereafter to get their prior service such as provisional service, prior service in lower posts,
service in other departments, bar service ete. reckoned forincrement, grade promotion or penston. This
causes a lot of administrative inconvenience and also inordinate delay in settling their pensionary
benefits. This tendency is due to the fact that Statutory rules do not prescribe any time limit for entertain-
ing such requests. Also, no guidelines have beenissued in thisregard. Government have examined the
matter in detail and are pleased to issue policy guidelines in this regard.

2. Anofficer, who wishes to get his prior provisional or regular service or any other service in one depart-
ment /institution counted for any service benefit on joining duty in another department, shall apply for
the same before the Competent Authority /Government withina period of 5 years of the date of his entry
in the new department/institution. Under no circumstances, orders will be issued by the Competent
Authority /Head of Department/Government withina period less than 5 years before the retirement on
superannuation.

3. Those who are already in service are hereby given 2 years time from the date of this order for preferring
such dlaims, Heads of Department and appointing authorities shall take a decision on the above claims
withina period of 3 years from the date of receipt of the claim or within a period of 2 years before the date
of retirement on superannuation of lll_i.' officer, whichever is later,

4. This order will not apply inrespect of those who are already inservice and who will superannuate on
orbefore 31-12-2011.

By order of the Governor,

K.JOSECYRIAC
Principal Secretary (Finance).
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(5)
GOVERNMENT OF KERALA
Finance (Rules) Department
CIRCULAR

Rl Dated, Thiruoananthapuram. 9th November, 2005,

Sub—  Amendment to Rule 60 (¢) Part ] Kerala Service Rules—
Dale of effect—Clarification—Ilssued.

Ref— G.O.(P) No. 331 /2006 Fin. dated 10-8-2006.

As per the Government Order read above, Rule 60 () of Part 1 Kerala Service Rules w;afs a] r:1 @ m;ied o) the
effect that if the teaching staff are on leave-on the day they attain the ageof 55 },U;.rﬁi.”j dm ' fI:f‘:fJ;lJﬂdut
on the first working day immediately after the date of supcrannuntinn, ~lxht: y shall bt r:.JEI re L;It g ect from
the date of superannuation under Sub Rule (a) of Rule 60 Part | Kerala Service [Rules. n:«r adoubt has EJL“T.'.’H
raised as to whether it applies io cases where the leave was availed prior k.! 10-8-2006. (_rl:h-’crnm!.!]'l'lt clarify
that the amendment takes effect only from 10-8-2006 and so the leave sanctioned and availed of prior to 10-
8-2006 need not be cancelled.

K.JOSE CYRIAC,
Principal Secretary (Finance),

(&)
(GOVERNMENT OF KERALA)
Abstract
Higher Education Department — U.G.C. Scheme - Advance increments for teachers who secured
Ph.D prior to 1-1-1996 under Career Advancement Scheme - ordersissued.

HIGHER EDUCATION (C) DEPARTMENT

G.0.(MS)No.l48 /2006 /H.Edn. _ Dated, Thiruvananthapuram, 13/11/200€
Read:- 1. G.O.(P)NO.171 /99/H.Edn.dated 21-12-99.

2. Judgment dated 31.7.2006 in WA.Nos 1044, 1117, 1207, 1444, 1447, 1538, 1545, 1586, 1814, 2363,
2364, 1217, 1396 & 118/2005. CO.C(C)657/2005 & W.P.(C) 31426/2005.

ORDER

As per the Government Order read first above, the revised U.G.C. Scheme 1998 was implemented inthe
State with effect from 1.1.1996. The stipulation regarding the minimum length of service for career advance-
ment as Lecturer (Senior scale) and Lecturer (Selection Grade) /Reader has been modiflied in the revised
U.G.C Scheme as clarified by Ministry of Human Resources Development, Government of India, subse-
quently. This modified provision was implemented only from the date of notification of the Scheme by the
Government of India, ie. 27.7.1998.

2. The Hon'ble High Court of Kerala has, in judgment dated 31.7.2006 read as second paper above
ordered that all college teachers who have acquired Ph.D degree prior to 1.1.1996 including Readers,
Professors and Principals, who were not given the benefit of any advance increments as per earlier Career
Advancement Scheme will be entitled to two advance increments which will be applicable from 27.7.1998.

3. Government have examined the matter in detail and are pleased to order that college teachers who
have acquired Ph.D prior to 1.1.1996 including Readers, Professors and Principals who were not given the
benefit of any advance increments as per earlier Carcer Advancement Scheme, are eligible for two advance
increments which will be applicable from 27.7.1998. The lecturers when redesignated as Readers will

continue to receive the benefit.
BY ORDER OF THE GOVERNOR
£

P.]. THOMAS

~ Additional Chief Secretary &
Principal Secretary to Government
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GOVERNMENT OFKERALA
Abstract

Pav ReEvision 2004—HRA ETc. To THOSE COVERED EY UGC/
AICTE ScaLe oF Pay—Mopircamions—ORDERS 1SsUED

FINANCE (PAY REVISION ANOMALY RECTIFICATION CELL) DEPARTMENT
G O. (P) No. 481/06/(17)/Fin. Dated, Thiruvananthapuram, 28th November, 2006.
Read.- 1.G O. (P) No. 145 /06 /Fin. dated 25-3-2006.

ORDER

Inthe Government Order read above, orders were issued revising the scale of pay and other allowances
of the State Government employees and teachers.

As per para 38 of the Government Order read above, employees who remain in the pre-revised scales of
pay beyond 1-3-2006, HRA and other additions to pay at the revised rates will be paid on the basis of their
pre-revised pay plus D. A. @ 59% of pay. State Government Employees who are not on State Scales of Pay
(eg. UGC/ AICTE) also, are eligible for the allowancesat the revised rates w.e.f. 1-3-2006, as per paradl of
the Government Order.

Itisbrou ght to the notice of the Government that in the case of teaching staff on UGC /AICTE Scales of
Pay, D.A. @59 is not reckoned for payment of HRA at the revised, rates,

In the above circumstance, Government are pleased to order that the provisions in para 38 of the
Government Order read above shall be applicable to State Government employees and, teachers including
those in Aided Educational Institutions, who are not on State Scales of Pay (eg. UGC/AICTE), if they were
entitled to such benefits and allowances .prior to Pay Revision—2004.

These orders shall take effect from 1-3-2006.

By order of the Governor,

B. Sasinnaran Pirear,
Additional Secretary,

For Principal Secretary (Finance)
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University Grants Commission
Bahadur Shah Zafar Marg
New Dethi-110002

No. F.3-1/98(1S) November 2006

. VK. Tewari,
General Secretary, AIFUCTO,

493-Urban Estate,

Jalandhar-144022, Punjab.

Sub: - Comments on Draft Model Statutes for Educational Tribunal Act - Regarding.

Sir/Madam,

The UGC had constituted an expert committee for framing of Model Statutes for making Educational
Tribunal Act. The final version of the Draft Model Statutes duly approved by the Commission was sent to
the MHRD for necessary action. The MHRD has desired that the comments of all the Universities, State
Governments and Teachers Associations may be obtained in this regard.

You are therefore, requested to send your comments on the draft Modeld Statutes (Copy enclosed) as
carly as possible.

Yours faithfully,
(Mrs. Shashi Munjal)
Under Secretary
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